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14.10. Article 24 of the OECD Model and investment.d
treaties
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The provisions granting national and/or most favoured nation treatment in

the investment agreements concluded by Belgium generally do not apply
to 

tax matte 
ОДБ

In most cases, these provisions simply state that tstate that they do not apply in matters

of taxation, but some investment treaties contain the n
of taxation, but some investment treaties contain the more specific statement
that these provisions "shall not be construed so as to oblige one Contracting
Party to extend to the investors of the other Contracting Party the ben-
efit of any treatment, preference or privilege by virtuevirtue of any international
agreement or arrangement relating wholly or mainly to taxation". This is,
for instance, the case in the bilateral investment treaties between BLEUt

(Belgium-Luxembourg Economic Union) and China (2005), BLEU and

Korea (2006) and BLEU and Thailand (2002). Certain bilateral investment
treaties, on the 
the case in theer and do hot refer to taxes at all. This is, for instance.

bilater
ue oateraeral investmént treaty between BLEU and Ivory Coast

(1999). E), ВLEU and Egy
and gypt (1999), BLEU and Uzbekistan (1998) and BLEU

urundi (1989).and Bur

None of the bilateral investment treaties coes concluded by BeBelgium refer to art-
icle 24 of t

of the OECD Model or provide that contracting states are permitted
to distintinguish between persons who are not in the same situation.miiso2as
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15.1. Discrimination based on nationality (article 24(1) of
the OECD Model)

When encountering double tax conventions (DTCs) for the first time, one

immediately notices a seemingly specific purpose in their title. Generally,immediately notices a seemmingry spe
they are titled "Convention for the Elimination of Double Taxation with
they are tedes on Income and the Prevention of Tax Evasion andRespect to Taxes Respect to axes on
Avoidance". However, their provisions reveal that their purpose extendsAvoldance
beyond the declared objectives. In fact, the conclusion of tax treaties primar-

ily aims to promote investments between the signatory countries.

It should not be concluded, therefore, that tax treaties lack a constitutiveIt shouid o

unity. The contrast between, on oneone hand, the allocation rules, which some

times limit the taxing rights of the source state, combined with the provi-

sions on Methods for the Elimination of Double Taxation (article 23), which

establish a normative cycle, and, on the other hand, the remaining provisions

of double taxation agreements, might lead us to believe that the latter are
otally 

included only incidentally. However, while it is true that the rules in the

second group extend esecond group extend beyond cases of double taxation, they undeniably serve

to reinforce the effectiveness of the first group.

This is the case with non-discrimination rules. After all, limitations on

source taxation would be of little value if the contracting state faced no
moa ran
restrictions in creating discriminatory measures against nationals or resi-

dents of the other contracting state. From an economic perspective, there
tenit
is no difference between source taxation of a payment's recipient and the

non-deductibility of that payment. In both cases, the source state collects

the same amount.

The non-discrimination non- clause imposes various restrictions on discrimina

tory tax policies. For this reason, it prohibits discriminatory treatment based

1. See. on the topic, K. Dziurdź, Non-discrimination in Tax Treaty Law and World

Trade Law p. 205 (Wolters Kluwer 2019).

413



Chapter 15 - Brazil

on nationality, the maintenance of a permanent establishment in the terri-
a peent estabinsnment in thhe ter-

tory by a non-resident, the payment of interest, royalties and other amounts

to persons residing abroad or participation in local companies owned by
nerone th
persons residing abroad. Although these aspects are grouped into a single

article, their diversity stems directly from autonomous constructs.
etare dians

15.1.1. The meaning of "same circumstances"

Article 24(1) explicitly rejects more burdensome taxation based solely on

nationality. Being a national of another contracting state is not sufficient

grounds to justify a higher tax burden. At the same time, the provision also
clarifies that nationals of another contracting state who cannot be discrimi-

nated against are those who find themselves in the same circumstances. The

expression "in the same circumstances" also requires residency in the same

country. Diverse or more burdensome taxation in relation to non-residents

is generally considered to be legitimate, considering that they are in a dif-

ferent situation.

In relation to article 24(1), Brazil has initially adopted a policy very close

to the 1963 OECD Draft Model. The changes made to the 1977 OECD
th102 1977 OECD

Model and the 1992 OECD Model were not, however, fully incorporated.
The last sentence inserted by the 1977 OECD Model was adopted only in acatad the waeemu

few Brazilian DTCs.2 All DTCs that include this sentence were signed afterALDTCe ineluea

2002, but, still, the majority of the DTCs signed after 2002 do not include
reeak a heition the 

the sentence.3 Accordingly, Brazil reserves its position in the OECD Model

on the second sentence of paragraph 1.4

The reference to "same circumstances" concerning residency was not explic-

itly included in the text of the 1963 OECD Model. The Brazilian DTCS

signed before 1977 do not contain the expression. Some of the DTCs signedHEre 

after 1977 included the expression. which remained, however, absent from

the majority of the DTCS. However. the OECD's guidance indicates that

residency has always been a legitimate criterion for discrimination underalaoit

2. Including the sentence, see Brazil's tax treaties with Israel (2002); Ukraine (2002);

Mexico (2003); Türkiye (2010); and Switzerland (2021).(2003):Türkive 

3. Not including the sentence, even after 2002, see Brazil's tax treaties with South
Africa (2003); Russia (2004); Venezuela (2005): Peru (2006): Trinidad and Tobago (2008);

the United Arab Emirates (2018); Uruguay (2019); and Singapore (2022) loq Xs YLOJ
4. Para. 2 Positions on Article 24 of the OECD Model (2017).
5. Including the expression, see Brazil's tax treaties with the Netherlands (1990);
5. Ineiuding the expression, see Brazii s tax trei the Netnerianps )16(
Ukraine (2002); South Africa (2003); Russia (2004); Türkiye (2010); the United Arab

Emirates (2018); Uruguay (2019); Switzerland (2021); and Singapore (2022)/ог
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article 24(1), and the subsequent textual change merely serves an interpre-

tive purpose. Despite the clarity of the provision, the issue has been subjectas 
to significant problems under Brazilian Casecase law,

with this very basic element of DTCs. sifl

15.1.2. The Volvo case

15.1.2.1. The legal issue

The main example of this struggle is the Volvo case, which concerns the

fiscal year of 1993.º At that time, dividends paidof 1993.6 At that time, dividends paid by Brazilian companies

to non-residents in Brazil were subject to a 15% withholding tax," while
in 

Brazilian residents were exemptedwere exempted.8 Since 1995, the regime has b
een

changed, and dividends paid by Brazilian companies are exempt irrespec-

tive of the beneficiary.

Volvo Brazil brought a lawsuit claiming its right to extebrought a lawsuit claiming its right to extend to its investors

resident in Sweden the same beneficial treatment conferred to investorsbenenciay that
residing in Brazil regarding dividends distributed by thBrazil regarding dividends distributed by that company. The

claim was grounded on the principle of equalityded on the principle of equality and the prohibition of dis-

criminatory treatment between national and non-national taxpayers.

15.1.2.2. The decisions of the lower courts

At first instance, the claim of Volvo Brazil was rejected. The judge held that

the criterion adopted by Brazilian legislation was residence, not nationality.

As a consequence, both Brazilian and Swedish citizens woulbsubBrazilian and Swedish citizens would be subject to a

15% withholding tax provided that they were were resident i in Sswe

to the judge, the Brazilian legislation had not imposed anylegislation had not imposed any prohibited dis-

criminatory treatment under article 24(1) of the Brazi-it under article 24(1) of the Brazil-Sweden DTC.

Additionally, according to the first instance judgment, theaccording to the first instance judgment, the Brazilian state

is able to intervene in the Brazilian economy, therebythe Brazilian economy, thereby being allowed to set

such differentiated treatment between residents and non-residents with a

view to discouraging the harmful remittance to foreign states of Brazilian

DEACL

6. On the topic, see L.E. Schoueri & R. Baleeiro, Brazil: Tax Treaty Issues under the

GOn the topic, see L.E. Schouerround the Globe 2021 pp. 253-270 (G. Kofiler et al.
Volvo Case, in Treaty Case Law 
volvo Case, in tax trears
eds, Linde 2022).
7.50 Art. 77 Law no. 8.383/1991, combined with art. 97 Decree-Law no. 5,844/1943.

8. Art. 75 Law no. 8,383/1991.
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companies' profits. In any case, this argument was not necessary, since it

would be enough to say that residents and non-residents are not comparable.areno

Volvo Brazil appealed against the first instance decision, but its claim

was again rejected by the Court of Appeals (Tribunal Regional Federal

da 4ª Região - TRF). The TRF ruled that nono hierarchical relationship

existed between international conventions and domestic law. Accordingly,

Law no. 8,383/1991 would prevail over the non-discrimination clause of

the Brazil-Sweden DTC due to the lex posteriori criterion. Following the

opinion of the Court, the principle of equality in taxation was not breached

since resident and non-resident investors are not placed in comparable situ-

ations.

Volvo Brazil appealed to a Superior Court, bringing the case before the

Brazilian Superior Court of Justice (STJ). The STJ overruled the TRF's

decision, ruling in favour of the taxpayer. 1 Although not unanimously," the

STJ held that foreign and domestic investments should be treated equally.

Furthermore, international relations should be given valuable consideration,

especially due to the need of avoiding double taxation.

As a result, the STJ ruled that article 24(1) of the Brazil-Sweden DTC

would forbid discrimination between residents and non-residents regarding

dividends taxation. The Federal Union appealed to the STF.

15.1.2.3. The decision of the Supreme Court

STF decided, at the end of the day, in favour of Volvo Brazil. Some jus-

tices, including Reporting Justice Gilmar Mendes, partially upheld the argu-

ments brought by y the the taxtax authorities. Other justices, 12 however, ruled that

the STF was not able to judge the appeal, since it required the appreciation

of the facts of the case and of ordinary legislation, which is not within the

competence of the STF. Accordingly, the STF's competence is limited to

9. BR: TRF4, 11 Dec. 2000, AC 97.04.26084-9, Volvo Brazil v. Federal Union.
10. BR: STI. 22 June 2004 Extraord atene
10. BR: STJ, 22 June 2004, Extraordinary Appeal No. 426.945, Volvo Brazil v. Federal
Union.
11 The
11. The dissenting view, represented by Justice Teori Zavaski, ruled against the taxpayer

based on the permission for source taxation of dividends under article 10 of tax treatiesbased on the permission for source tax idends under article 10 of tax treaties

and the restricted applicability of article 24(1) (i.e, only to discrimination based on na-

tionality, not residence). See BR: STJ, 22 June 2004, Extraordinary Appeal No. 426.945,
Volvo Brazil v. Federal Union.

12. This position was headed by Justice Dias Toffoli. See BR: STF, 5 Aug. 2020,
Extraordinary Appeal No. 460.320, Volvo Brazil v. Federal Union. nA
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deciding on constitutional matters; the interpretation of a DTC, therefore,
is not within this field, meaning that the final opinion on the content of a

DTC shall be given by the STJ.siven by the STJ. As a result, the judgment finished in a 5-5

e internal regulation of the STF provides that, in case of a draw,s 

draw. The internaecided contrarily to the applicant - and tax authorities
the case shall be dec Gured Volvo Brazil.

were the appealing party.ealing party. The STF's final ruling thus favoured Volvo B

10 5h512

Regarding the non-discrimination issue and the equality issue, the justices
pted the examination of the case unanimously sustained that nei-the

who accepted the ethe Brazil-Sweden DTC nor the equality principle under
ther article 24 require equal treatment of
the Brazinanthe Brazilian Constitution (article 150, item II) require equal

residents and non-rs and non-residents.

on the one hand, and residence, on
The justices observed that nationality, on the one

the other, should not be confused. They pointed out that the
STJ (which

the otner, suoL
had ruled in favour of Volvo Brazil) had taken one factor for the other

aken one factor for the other when

had ruled

interpreting article 24(1) of the DTC with Sweden. As this provision
eden. As this provision would

only refer to nationals of the contracting states (not to residents), no diting states (not to residents), no discrim-

ination concern would arise from the fact that Brazilian legislati
treats

tionts differently from Brazilian non-residents. However, the
BrazinanBrazilian

majority understood that the STF has no competence to overrule the STJ's
cue 

interpretation of DTCs, since this is not a constitutional issue; therefore, the

STI's decision extending article 24 to discrimination based on residenc
e

could not be changed.couid not be change

Furthermore, as argued by Reporting Justice Gilnng Justice Gilmar Mendes, the decision

issued by the STJ would have unduly extended beneficial tax treatment to
all Swedish nationals (either resident in Brazil or not) to which Brazih

nationals were entitled only if they were resident in Brazil. In this sen
sense, the

extension of the tax exemption on dividends to Swedish natior
of promoting equality between Brazilian and Swedish citizens, would haveswedsirc

violated the equality principle. In the end, the STI's position resulted in
different treatment between Brazilian nationals (right to exe

mption only
nationals (right reeardless

if resident in Brazil) and Swedish 
nationals (right to exemption reg

of residence). In dIn any case, as already mention
ed, the STF ruled against

tibe solved by ruling
the tax authorities, since a draw in a judgment should be

against the applicant's position.

25 of

13 The STF is formed by 11 Justices, but one of them was impeded to vote.
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15.1.2.4. Critical considerations of the decisionieos no gnibiosb

loit air nidtiw toП 21

It is widely recognized that residence constitutes a justifiable criterion for

the existence of different tax regimes between residents and non-residents.

DTCs themselves are structured having regard to a state of residence on the

one hand and a state of source (the other state) on the other. Since the very

application of conventions is based on the distinction between a state of

residence and a state of source, it is quite natural that discrimination on the

basis of residence should not be seen as contrary to the non-discrimination

clause inserted in article 24(1).14 Furthermore, domestic tax legislation is

usually forced to adopt different treatment for residents and non-residents
due to practicability concerns. For instance, withholding taxes are usually
imposed on payments made to non-residents on a gross basis, which may

lead to heavier taxation of non-residents in comparison to that of residents.

Nevertheless, withholding taxes are usually the sole feasible mechanism

governments possess to collect taxes from non-residents.15 In this sense,

the Commentary on the 2017 OECD Model Convention (OECD-MC) states

that "the different treatment of residents and non-residents is a crucial fea-

ture of domestic tax systems and of tax treaties.",16 1 BES

However, disputes may arise as to so-called disguised or covert discrimi-

nation, in which the residence criterion functions as an indirect means to

discriminate between nationals.7 As repeatedly pointed out by the European

Court of Justice (ECJ),18 it is possible that discrimination by a state on

the basis of residence constitutes disguised discrimination against nation-
als of other states, since non-residents of the first-mentioned state, as one

could intuitively assume, would generally also be non-nationals of it as
well. In this sense, the ECJ has stated that, even though legislation does not

14. See L.E. Schoueri & M.O. Castelon, Tributação subjetiva na fonte de artistas e
esportistas não-residentes e conceito de não-discriminação: Análise dos artigos 17 eesportistus o OCDE a ler da recente iurisprudência europeia, dos acordos24 da Convenção Modelo OCDE à luz da recente jurisprudência europeia, dos acordos

brasileiros de bitributação e da Convenção Modelo OCDE de 2000, 10 Revista de e
brasileiros de bitributacão e da Convenção Modelo OCDE de 2008, 10 Revista de Direito

Tributário Internacional 4, pp. 139-140 (Quartier Latin, 2008).
15 See A J. Cockfield & B.J. Arnold, What Can Trade Teach Tax? Examining Reform15. See A.J. Cockfield & B.J. Arnold, What Can Trade Teach lax! Examning Rеjo
Options for Art. 24 (Non-Discrimination) of the OECD Model, 2 Word Tax J. 2, sec. 3.1.

(2010), Journal Articles & Opinion Pieces IBFD.
16. See para. 17 OECD Model: Commentary on Article 24 (2017).
16. See par Modet:msocon and Article 24 OECD Model:
17. See W.C. Haslehner, Nationality, Non-Discrimination and Article 24 OECD Model:
Perennial Issues, Recent Trends and New Approaches, in Non-Discrimination in Taх
Perennial Issues, Recent frendctive sec. 12.2.1. (D. (Dennis) Weber &Treaties: Selected Issues from a Global 

P. Pistone eds., IBFD 2016), Books IBFD.
18. See LU: ECJ, 8 May 1990, Case C-175/88, Klaus Biehl v. Administration des
Contributions du Grand-Duché de Luxembourg. Case Law IBFD; and BE: ECJ, 28 Jan. 1992,
Contributions du Grand-Duché de Luxembourg, Case Law E3, 28 Jan 19ez
Case C-204/90, Hanns-Martin Bachmann v. Belgian State, Case Law IBFD. T31
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distinguish on the basis of nationality but rof nationality but rather on residence, that legisla-

tion might “operate mainly to the detrimly to the detriment of nationals of other Member
of cases foreigners".

States", since "[n]on-residents are in the majority of cases
tax treatments granted only to residents "may consti-

Therefore, beneficial tax treatments grantetionality"
tute indirect discrimination by

Whatever approach one tollowsproach one follows towa
rds interpreting article 24(1), the fact

is that the legislation involyinvolved in the judgement of the Volvo case does not
o t

seem to constitute "covert" discrimination against nationals of other states.

tax applicable to residents might naturally differ from that of

The tax regime aplic range  of factors (e.g. countries usually tax residents
non-residents due to a 

sdue to avers
on a worldwide basis; taxpayerse basis; taxpayers usually earn the major partarn the major part of their in-

come in their residence states; etc.). The residence status usually enables
residence serso

tax authorities to consider persorto consider personal and familial conditions of taxpayers for

the calculation of taxes, thereby allowing for personal-based tax
ation. Legal

entities are entitled to deduct busines expetrrdinarily involves a wide setatitled to deduct business expenses from their taxable income.

As a result, the taxation of resid

of variables not applicable to non-residents, such as the c
such as the conside

ration ofn 

non-taxable income rangranges, progressive tax rates and deductible expenses,20

towards article 24(1) of the Brazil-Sweden DTC was

A restricive approachof the  Court that addressed the substantial legal issues
endorsed by the part of the

of the case. Some justices held that nationality and residence could not
According to Reporting Justice Gilmar

Gilmar Mendes, while "the

be mivedonnecting factor in article 24 of the Brazil-Sve Brazil-Sweden DTC [...] is

prevailing 

nationality", the internal lawthe internal law provision would "deal with another connecting
foticle

factor, the residence". As a result, the application of article 24(1) in the case

would not only be conceptually incorrect but would also
 generate further

I not only be conce
concerns, since it would extend to Swedi

sh nationals' (regardless

equality concerns, seial treatment, to which hich only only residentsresidents ls (regardless
of residence) beneficial

granted. 21

HuOL L6

19. DE: ECJ, 14 Feb. 1995, Case C-279/93, Finanzamt Köln-Altsta-279/93, Finanzamt Köln-Altstadt v. Roland Schumacker,

DE:EC, cond and third questions). Case Law IBFD.

paras. 28-29 (the second and third questions), Case roach might also be required for the

situations, a personal approach 
20. However, in certain situatio. Schoueri & M.O. Castelon, Tributação subjetiva na
taxation of non-residents. See L.E. Schoueri & M.O. Casteloo-discriminação: Análise
fonte de artistas e esportistas não-residentes e conceito de não-discriminação: Anause

o Modelo OCDE à luz da recente jurisprudência euro-
dos artigos 17 e 24 da Convenção Modelo OCDE à luz dacãn Modelo OCDE de 2008,

peia, dos acordos brasileiros deracional 4, pp. 139-140 (Quartier Latin, 2008).peia, dos acordos brasileiros de bitributação e da Convenção Modelo OCDE de 20

10 Revista de Direito Tributário Internacional 4, pp. 139-140ir60.320. Volvo

1 RevistaR: STF. 5 Aug. 2020, Extraordinary Appeal No. 460.320,
21. See BR: STF, 5 Aug. 2020, Extraoredir.stf.jus.br/paginadorpub/paginador.
Brazil v. Federal Union, available at 

isp?docTP=TP&docID=754018698 (pp. 42-44).
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It is also important to mention a feature of Brazilian domestic legisla-

tion that could have led the STF to a different approach towards the non-toerent approach towards the non-
discrimination issue. On the one hand, the Brazilian National Tax Code pro-

Stanatonai тax Code pro-
vides that legal entities are domiciled where their seat is located (article 127.
II). On the other hand. Decree-Law no. 2.627/1940 defines "national”

2E (artcle 127

companies as those "structured in accordance accordance with with Brazilian law and hay
ing their business seat located in Brazil" (article 60). It is thus debatable
whether anyany legal entity that is non-resident in Brazil can possibly be a

rat in Brazil can noseibly hea
Brazitian national. If one concludes that non-resident legal entities are nec-
essarily also non-nationals under Brazilian domestic law (i.e. that residence
and nationality necessarily overlap), such a conclusion could have led the
STF justices addressing the substantial legal issues to a different opinion. It

could have led them to sustain that the restriction of the dividends ev

he
tion to Brazilian residents would have automatically discriminated on the
basis of nationality (at least regarding legal entities).

In any case, the majority's view was that the STF may not overrule the STU'S
interpretation of tax treaties. Thus. since the STJ had ruled that article 24
(1) of the Brazil-Sweden DTC would have been violated t 2this understanding
would not be subject to review by the STE. It is important to remember that

Brazil currently exempts dividends paid by Brazilian companies wherever
shareholders are resident. obns

15.2. Non-discrimination and stateless persons undern

article 24(2) of the OECD Model

Article 24(2), which deals with stateless persons, is not a common provision

in the Brazilian treaty network. The n is not commonly found in

the older treaties, signed during the 1960s and the 1970s. The slight treaty
policy changes in the subsequent decades did not affect the policy on this
provision. In the post-BEPS DTCs, the provision is not found either. The
reasons for the exclusion of the provision are not spelled out by the Brazilian
authorities. In the OECD Model, Albania, Bulgaria, India, Malaysia, the

Philippines, Russia, Serbia, Singapore and Vietnam reserve the right not to

insert paragraph 2 in their conventions, but Brazil has not added an express

position. The exclusion is problematic, since it may be interpreted as a lower
level of protection of stateless persons under DTCs.1 zogiruvzohe

bert go coo

ons Tob saival O

(1Chigg) 8008104120 TТToobigai

45
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15.3. Non-discrimination an
d permanent establishment

0290 under article 24(3) of the OECD Model

0 121

Brazil commonly adopts an equivalent to article 24(3) in its DTCs, but it
adopts tn equi 

reserves its position on paragraph 3, since royalties paid by a PE situated in
sits position ot de eg ede

dby a 

Brazil to its head office abroad are not deductible under its law.22 However,
headocedoes a 

law.Howevels

considering that Brazil does ubg that Brazil does not have a domestic concept of permanent

establishment, the issue has not raised significant problems to be dealt with

by domestic courts. With the convergence with the OECD Transfer Pricing

Guidelines in 2023, it is also expected that Brazil will at some point reform

its policy on permanent establishments. However, the extent of such reform

is still rather unclear, as taxation of tech
nical services at source plays a

central role in Brazilian international tax policy.

15.4. Deduction non-discrimination under article 24(4) of

the OECD Model

Restrictions to deductions have traditionally playetraditionally played a significant role in

Brazilian international tax policy. Such restrictions may,Such restrictions may, however, conflict

with the content of article 24(4) of the OECD-MC. Correspondingly, Brazil

commonly negotiates exceptions to the application of article 24(4) in rela-
ti to certai
tion to certain items of income, either in the wording of the provision or b

or by

means of protocols. One common wording for the equivalent to aricle 2

is article 24(3) of the DTC recently signed with the 

13. of of Aicle 43. Except where the provisions of paragraph 1 of Article 9, paragraph 6 of

☐ Article 11, paragraph 6 of Article 12, paragraph 7 of Article 13 or paragraph 4

-Arcle 23 apply, interest, royalties, fees for technical services and other dis-
of 5,fees for technical services and o

otetsnold by an cnterprise of a Contracting State to a resident of the
bursements paid by an enterprise of a Contracting rmining the taxable profits
other of 

r Contracting State shall, for the purposame conditions as if they had been
of such enterprise, be deductible under the sam

no paid to a resident of the first-mentioned State.

Similar provisions have been present since the early stages of the Brazilian
Similar provisions have been pre

DTC policy, even if with more modest contours. Although an equivalentif more

provision was not present in the DTCs with Japan (1967), France (1971),

Denmark (1974),23 Austria (1975), Luxemburg (1978), Argentina (1982)

22. Para. 3 Positions on Article 24 of the OECD Model (2017).
e OECD Model 208. including a carve-out in

23. In the case of Denmark, a protocol was signed in 2018, i
relation to royalties.
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and Ecuador (1983),24 the DTC with Belgium (1972) already included a

similar provision carving out the application of article 24(4) of the OECD

Model in relation to interests. The DTC with Spain (1974) was the first to

include the carve-out (for royalties) in the protocol, which has become a
common technique in the Brazilian policy.25

Other DTCs, however, include the carve-out in the text of the provisions

equivalent to article 24(4).26 In such cases, the carve-out tends to be broader

than the reference in the protocol, including indication of the relevant items

of income of the DTC, whereas the reference in the protocol mentions spe-
cific provisions of the Brazilian legislation. For this reason, it is also com

mon that the DTCs will iinclude the carve-out both in the provision, referring
to the relevant items of iof income, and in the protocol, mentioning provisions
of the Brazilian legislation.

15.5. Ownership non-discrimination under article 24(5)
of the OECD Model

Article 24(5) contaims a unique provision: in pronioins companies operating
Article 24(5) contains a unique provision: it prohibits companies operating
in the same jurisdiction, under similar conditions, from being subject to dif-scoins, fo being suojectto a
ferent tax treatment that is not due to any intrinsic differences but solely due

si aerences but soterS
to distinguishing factors related to their shareholders. Discrimination based

e yaro men sharenoiders. Diseriminatton based

on ownership or control, whetner total or partial, direct or indirect, by inpi-
on ownership or control, whether total or partial, direct or indirect, by indi-

viduals residing in the other contracting state is thus expressly forbidden.

It is noteworthy that the non-discrimination rule may provide even greaternanon rule may provide even greater

protection to taxpayers when compared to the principie of equanty. Oneprotection to taxpayers when compared to the principle of equality. One
might assume that the latter, being constitutional in nature, would offer
stronger protection. However, this is not the case.

While the principle of equality allows for justifications for discrimination

as a means of realizing other constitutional values (e.g. environmental pro-
tection or the tection or the reduction of regional inequalities), article 24(5) establishes

24. In the case of Argentina, a protocol was signed in 2018, including a carve-out in

relation to royalties.

25. See also Brazil's tax treaties with Sweden (1975); Italy (1979); Norway (1980);25 Seeaso Rrazil's

the Philippines (1983); Canada (1984); Hungary (1986); the Czech Republic (1986); the
Slovak Republic (1986); India (1988); and the Netherlands (1990).

26. See, for example, Brazil's tax treaties with China (People's Rep.) (1991) (art. 24(3));
Korea (People's Rep. (1991) (art. 24(3)); Portugal (2000) (art. 24(3)); Chile (2001) (art. 23(4));

Israel (2002) (art. 24(3)); Ukraine (2002) (art. 24(4)); Mexico (2003) (art. 24(3)); SouthIsrael (2002) (art24(3)): Ukraine (2002) (art. 24(4)): Mexico (2003) (art 24(3)): South

Africa (2003) (art. 24(3)); Russia (2004) (art. 24(3)); and Venezuela (2005), (art. 24(3)).

Ownership non-discrimination under article 24(5) of the OECD Model

an absolute rule: the ownership of capital can never serve as a basis for

discriminatory treatment of the companies it covers.

In the presence sence of other differentiating factors, discrimination is allowed (as

these companies would noI
would no longer be considered “similar"); however, under

no circumstances s (and (and in in this respect, the rule is absolute) can the residen

of their direct or indirect controllers justify such differential treatment.

15.5.1. The relationship with double taxation

Article 24(5) reinforces the notion of the constitutive unity of tax treaties.
) 

Its primary objective is to prevent a eoobjective is to prevent a contracting state from compensating

revenue losses through measures that promote the economic double taxa-

tion of income. 27

The non-deductibiity of annon-deductibility of an expense, as previously stated, results in the

economic double taxation ofnomic double taxation of income. While allocation rules primarily focus

on juridical double taxation, the Non-Discrimination Rule ensures that eco-

nomic double taxation does not recreate barriers to the flow of investments.

15.5.2. The meaning of “"owned” and “controlled"

A detailed analysis of the provision reveals aspects that might go unnoticed

reason, when reading the first part of

from a broader perspectve. For this reao where the capital of a com-
the provision, one notices the reference to
pany (a "company of a Contracting State") is "wholly or partly owned or
pany (a "company of a Contracy
controlled, directly or indirectly" by a resident of the other state.

From this, it follows thatn this, it follows that "control" and "ownership" are not synonymous

terms; in other words, the presence of either element is sufficient to satisfyis 

the requirement. Even if the sharehin other words, tf the shareholder residing in the other contracting

state is not the controller, the mere ownership (whether total or partial) of

the company's capital appears to be sufficient.

might

It is important to determine the role of the reference to control. One mig

ask: does the provision contemplate non-equity-based control, such as
ask: does the proy
that exercised by suppliers or other stakeholders who have the capacity to

27. K. Dziurdź, Non-discrimination in Tax Treaty Law and World Trade Law p. 204

(Wolters Kluwer 2019).
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influence the company's decision-making, eveion-making, even without holding capital?
Or is this merely redundant, ,making making it it unnecessary unnecess to inquire about the
existence of control, since mere ownership would sufice? Clearly, consider-
ing control without any ownership is extremely difficult to assess. For this
reason, it does not seem appropriate to adopt an interpretation that, due to
its high level of abstraction, would lead to legal uncertainty. OD

As noted, one of the key functions of the non-discrimination rule is to pre-
vent economic double taxation, an assertion that aligns thethat aligns the consideration
of capital ownership with the enterprise doctrine. Therefore, the conclusion
that the provision is redundant seems more appropriate,  meaning that merecem mote approprate, meaning
ownership, even in the absence of control, would be sufficient for its ap-
plication.

TSV

However, while there may be redundancy, there is also a lack of reference
to a minimum threshold of participation; i.e. in the absence of a rd
to significant ownership or similar criton; t.e. in the absence of a referenceit is 
that protection could extend to a Brazna, it is conceivable, at the extreme,company with a single share
owned by a resident of the other contracting state.

15.5.3. The residence rules

In the Brazilian literature, in has been claimed that article 4.in has been claimed that article 4, which con-
tains the tiebreaker rule, does not apply to the determination of residencedes not apply to the determination
in this context.28 This provision, when defining the concept of residence,provision, when denning the concept of r
addresses situations where a person is considered a resident in both consituations where a person is a in both tracting states and then outlines various criteria for resolving ties between

for 

e convention lists numerous allocation rulesists 
referring to the state of residence or the “other State", resolving the tie isr State, resolving the tie is
mandatory. In other words, distributive rules can only be applied when aInes 
single state qualifies as the residence. In cases where both qualify, double
taxation cannot be avoided under the agreement. пavi! лоmsтiuрoор

Bretonor fue cous

However, the scope of article 4 is not limited, at least literally, to allocation
rules. On the contrary, it explicitly states that it applies "for the purposes of

state east eraly, to anocaiou

the Convention". In Brazil, it has been argued that the residence criterion fors 

shareholders holding capital is broad and not tied to the residenceterioncriterion

28. G. Bez-Batti, A Regra de Não Discriminação em Função da Residência dos Titulares
do Capital nos Acordos para Evitar a Bitributação p. 90 (IBDTТ 2024)(IBDTesaencia dos Litulares
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established in article 4 of the OECD Model Tax Convention.29 Thus, if the

tiebreaker rule of the double taxation agreement between Sagreement between States A and B

determines that the residence of the capital-holding company is in State A,

it is argued that the fact that it is also considered a fiscal resident in State

B is sufficient to ensure that that the the companies companies it it contcontrols - residents of State

A- are not treated unfavourably. However, this assertion contradicts the

text of the convention itself.

15.5.4. The meaning of "other or more burdensome"

From another perspective, an interesting discussionan interesting discussion refers to the expression

"other or
or more burdensome". From the outset, it is clear thatFrom the outset, it is clear that the wording

of the provision is unfortunate, as taxation that is “other or more burden-is

some" could occur in a scenario scenario where where a a company company owned owned by by a non-resident

receives more favourable treatment compared to a company whose capital

is fully owned by residents.

Is such a form of "reverse discrimination" also prohibited? Historical argu-

the provision in question and

ments pointing to the relationship betwde with support from the OECD's
article 24(1) can be e employed to conclude, wiu

position, that reverse discrimination is not prohibited. Without the need to
is not pronhowe

resort to the Commentaries, this conclusion can, however, be expressed as
a mere reiteration of an outcome that can be already i

of systematic interpretation: economic double taxation cannot result frometation: economic double laxation

reverse discrimination, placing it outside the scope of the provision.

On the other hand, the revision of the preamble of double taxation agree-

ments to include the goal of avoiding "double non-taxation", as required by

the minimum standard adopted by the OECD Inclusive Framework, sup-
by O

ports the conclusion that reverse discrimination, by economically benefiting
to non-taxation. In such

a group owned by non-residents, could lead to double non taxation, even if
cases, there would be an argument against any

less burdensome.

Regarding the the criterion of prohibited discrimination, i.e. ownership or con

trol of capital by a non-resident, one can refer to an example where it is
trol of capital by a non-resident, one
not evident that discrimination occurs due to capital ownership. A specific
not evident that discrino

state's rule grants benefits to its residents owned or controlled by residents

29, G. Bez-Balti, A Kegra de Nao is29,0 G. Bez-Batti, A Regra de Não Discriminação em Função da Residência dos Titulares

do Capital nos Acordos para Evitar a Bitributação p. 90 (IBDT 2024).
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