The Impact of the
OECD and UN
Model Conventions on
Bilateral Tax Treaties

EDITED BY MICHAEL LANG,
PASQUALE PISTONE,

JOSEF SCHUCH
AND CLAUS STARINGER

CAMBRIDGE

more information - www.cambridge.org/9781107019720


http://www.cambridge.org/9781107019720




THE IMPACT OF THE OECD AND UN
MODEL CONVENTIONS ON BILATERAL
TAX TREATIES

This book provides an analysis of bilateral tax treaties concluded by
thirty-seven jurisdictions from five continents and empirically ascertains
the impact of the OECD and UN Model Tax Conventions on bilateral tax
treaties. It therefore fills a major gap in the international tax literature,
which has so far either studied the sole Model Tax Conventions or
focused on bilateral treaties in the context of the tax treaty policy of
single countries, and sets the pace for a new methodology in the analysis
and interpretation of tax treaties. A general report outlines the key points
of the analysis, highlights current trends and predicts future develop-
ments in multilateralism and global tax law. Academics, tax authorities
and international tax practitioners, for whom a textbook based on Model
Tax Conventions is insufficient, will find this an essential resource.

MICHAEL LANG is Head of the Institute for Austrian and International Tax
Law and Academic Director of the LLM program in International
Tax Law at the Vienna University of Economics and Business (WU), Austria.

PASQUALE PISTONE holds the Ad Personam Jean Monnet Chair in
European tax law and policy at the Vienna University of Economics
and Business (WU), Austria. He is also Associate Professor of Tax Law at
the University of Salerno, Italy.

JOSEE SCHUCH is a professor of tax law at the Vienna University of
Economics and Business (WU), Austria and a partner of Deloitte Austria.

CLAUS STARINGER is a professor of tax law at the Vienna University of
Economics and Business (WU), Austria and a principal consultant for
the law firm Freshfields Bruckhaus Deringer.



CAMBRIDGE TAX LAW SERIES

Tax law is a growing area of interest, as it is included as a subdivision in
many areas of study and is a key consideration in business needs
throughout the world. Books in this series will expose the theoretical
underpinning behind the law to shed light on the taxation systems, so
that the questions to be asked when addressing an issue become clear.
These academic books, written by leading scholars, will be a central port
of call for information on tax law. The content will be illustrated by case
law and legislation.

Series Editor
Dr Peter Harris
Law Faculty, University of Cambridge, Director of the Centre for

Tax Law.
Dr Harris brings a wealth of experience to the Series. He has taught and
presented tax courses at a dozen different universities in nearly as many
countries and has acted as an external tax consultant for the International
Monetary Fund for more than a decade.



THE IMPACT OF THE OECD
AND UN MODEL
CONVENTIONS ON
BILATERAL TAX TREATIES

Edited by
MICHAEL LANG, PASQUALE PISTONE,
JOSEF SCHUCH AND CLAUS STARINGER

B CAMBRIDGE
%i.}5 UNIVERSITY PRESS




CAMBRIDGE UNIVERSITY PRESS
Cambridge, New York, Melbourne, Madrid, Cape Town,
Singapore, Sao Paulo, Delhi, Mexico City

Cambridge University Press
The Edinburgh Building, Cambridge CB2 8RU, UK

Published in the United States of America by Cambridge University Press, New York

www.cambridge.org
Information on this title: www.cambridge.org/9781107019720

(© Cambridge University Press 2012

This publication is in copyright. Subject to statutory exception
and to the provisions of relevant collective licensing agreements,
no reproduction of any part may take place without
the written permission of Cambridge University Press.

First published 2012
Printed in the United Kingdom at the University Press, Cambridge
A catalogue record for this publication is available from the British Library

Library of Congress Cataloging-in-Publication Data

The impact of the OECD and UN model conventions
on bilateral tax treaties / edited by Michael Lang Pasquale
Pistone Josef Schuch and Claus Staringer.

p. cm.

ISBN 978-1-107-01972-0 (Hardback)

1. Double taxation—Treaties. 2. Organisation for Economic Co-operation
and Development. Committee on Fiscal Affairs. Model tax convention on
income and on capital 3. United Nations Model Double Taxation Convention
between Developed and Developing Countries. I. Lang, Michael, Dr.
K4475.147 2012
343.04/2-dc23
2011046217

ISBN 978-1-107-01972-0 Hardback

Cambridge University Press has no responsibility for the persistence or
accuracy of URLs for external or third-party internet websites referred to
in this publication, and does not guarantee that any content on such
websites is, or will remain, accurate or appropriate.


http://www.cambridge.org
http://www.cambridge.org/9781107019720

CONTENTS

List of contributors xvil

Preface XXVil

Table of cases XXX

Table of statutes xliv

General report 1

I The relevance of the OECD and UN Model Conventions

II
I

v
\Y%

VI
VII
VIII

Arg
1.1

1.2
1.3
1.4
1.5
1.6
1.7
1.8

1.9

and their Commentaries for the interpretation of
tax treaties 4

The personal and material scope of the tax treaties 8

Business profits and income from other independent
activities 12

Passive income 17

Income from employment and other dependent
activities 23

Methods for relieving double taxation 28
The non-discrimination principle 30

The mutual agreement procedure and international mutual
assistance in tax matters 32

entina 37

The relevance of the OECD and UN Model Conventions
and their Commentaries for the interpretation of
Argentine tax treaties 37

Personal and material scope of the tax treaties 43
Business profits and other independent activities 45
Dividends, interest, royalties and capital gains 51
Employment and other dependent activities 57
Methods to avoid double taxation 60
Non-discrimination 62

Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 63

Conclusions 66



CONTENTS

Australia 68

2.1 The relevance of the OECD and UN Model Conventions
and their Commentaries for the interpretation of
Australian tax treaties 68

2.2 Personal and material scope of the tax treaties 70
2.3 Business profits and other independent activities 73
2.4 Dividends, interest, royalties and capital gains 81
2.5 Employment and other dependent activities 95

2.6 Methods to avoid double taxation 99

2.7 Non-discrimination 101

2.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 104

2.9 Conclusion 108

Austria 110

3.1 The relevance of the OECD and UN Model Conventions
and their Commentaries for the interpretation of
Austrian tax treaties 110

3.2 Personal and material scope of the tax treaties 112
3.3 Business profits and other independent activities 115
3.4 Dividends, interest, royalties and capital gains 122
3.5 Employment and other dependent activities 127

3.6 Methods to avoid double taxation 132

3.7 Non-discrimination 135

3.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 138

Belgium 142

4.1 The relevance of the OECD and UN Model Conventions
and their Commentaries for the interpretation of Belgian
tax treaties 142

4.2 Personal and material scope of the tax treaties 146
4.3 Business profits and other independent activities 150
4.4 Dividends, interest, royalties and capital gains 154
4.5 Employment and other dependent activities 158

4.6 Methods to avoid double taxation: Article 23 161
4.7 Non-discrimination: Article 24 166

4.8 Mutual agreement, exchange of information and
mutual assistance in the collection of taxes 167

Brazil 171

5.1 The relevance of the OECD and UN Model Conventions and their
Commentaries on the interpretation of Brazilian tax treaties 171



CONTENTS vii

5.2 Personal and material scope of the tax treaties 173
5.3 Business profits and other independent activities 177
5.4 Dividends, interest, royalties and capital gains 181
5.5 Employment and other dependent activities 192

5.6 Methods to avoid double taxation: Article 23 197
5.7 Non-discrimination: Article 24 199

5.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 200

Canada 203

6.1 The relevance of the OECD and UN Model Conventions
and their Commentaries for the interpretation of

Canadian tax treaties 203

6.2 Personal and material scope of the tax treaties 209

6.3 Business profits and other independent activities 213

6.4 Dividends, interest, royalties and capital gains 216

6.5 Employment and other dependent activities 220

6.6 Methods to avoid double taxation: Article 23 224

6.7 Non-discrimination: Article 24 226

6.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 227

6.9 Conclusions 231

Chile 232

7.1 The relevance of the OECD and UN Model Conventions and their
Commentaries for the interpretation of Chilean tax treaties 232

7.2 Personal and material scope of the tax treaties 235

7.3 Business profits and other independent activities 238

7.4 Dividends, interest, royalties and capital gains 245

7.5 Employment and other dependent activities 250

7.6 Methods to avoid double taxation: Article 23 253

7.7 Non-discrimination: Article 24 254

7.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 257

China 261

8.1 The relevance of the OECD and UN Model Conventions and their
Commentaries for the interpretation of Chinese tax treaties 261

8.2 Personal and material scope of the tax treaties:
Articles 1, 2 and 4 263

8.3 Business profits and other independent activities 270

8.4 Dividends, interest, royalties and capital gains:
Articles 10, 11, 12 and 13 276



viii

10

11

CONTENTS
8.5 Employment and other dependent activities 282
8.6 Methods to avoid double taxation: Article 23 285
8.7 Non-discrimination: Article 24 288
8.8 Mutual agreement and exchange of information 290

Colombia 294

9.1 The relevance of the OECD and UN Model Conventions
and their Commentaries for the interpretation of
Colombian tax treaties 294

9.2 Personal and material scope of the tax treaties 296
9.3 Business profits and other independent activities 298
9.4 Dividends, interest, royalties and capital gains 301
9.5 Employment and other dependent activities 304

9.6 Methods to avoid double taxation 305

9.7 Non-discrimination 306

9.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 308

Croatia 311

10.1 The relevance of the OECD and UN Model Conventions
and their Commentaries for the interpretation of
Croatian tax treaties 311

10.2 Personal and material scope of the tax treaties 313
10.3 Business profits and other independent activities 316
10.4 Dividends, interest, royalties and capital gains 320
10.5 Employment and other dependent activities 321

10.6 Methods to avoid double taxation 323

10.7 Non-discrimination 323

10.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 324

The Czech Republic 325

11.1 The relevance of the OECD and UN Model Conventions
and their Commentaries for the interpretation
of Czech tax treaties 325

11.2 Personal and material scope of the tax treaties 327
11.3 Business profits and other independent activities 331
11.4 Dividends, interest, royalties and capital gains 341
11.5 Employment and other dependent activities 345
11.6 Methods to avoid double taxation 348

11.7 Non-discrimination 349

11.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 353



12

13

14

15

CONTENTS

Estonia 356

12.1

12.2
12.3
12.4
12.5
12.6
12.7
12.8

The relevance of the OECD and UN Model Conventions
and their Commentaries for the interpretation of

Estonian tax treaties 356

Personal and material scope of the tax treaties 358
Business profits and other independent activities 364
Dividends, interest, royalties and capital gains 369
Employment and other dependent activities 372
Methods to avoid double taxation: Article 23 378
Non-discrimination: Article 24 379

Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 383

Finland 387

13.1 The relevance of the OECD and UN Model Conventions
and their Commentaries for the interpretation of
Finnish tax treaties 387
13.2 Personal and material scope of the tax treaties 390
13.3 Business profits and other independent activities 394
13.4 Dividends, interest, royalties and capital gains 397
13.5 Employment and other dependent activities 404
13.6 Methods to avoid double taxation 409
13.7 Non-discrimination 414
13.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 416
France 421
14.1 The relevance of the OECD and UN Model Conventions and their
Commentaries for the interpretation of French tax treaties 421
14.2 Personal and material scope of the tax treaties:
Articles 1, 2 and 4 430
14.3 Business profits and other independent activities 441
14.4 Dividends, interest, royalties and capital gains 445
14.5 Employment and other dependent activities 453
14.6 Methods to avoid double taxation 454
14.7 Non-discrimination 459
14.8 Mutual agreement, exchange of information and mutual

assistance in the collection of taxes 463

Germany 466

15.1

The importance of the OECD and UN Model
Conventions and their Commentaries for the interpretation
of German tax treaties 466



16

17

18

CONTENTS

15.2 Personal and material scope of the tax treaties 471
15.3 Business profits and other independent activities 476
15.4 Dividends, interest, royalties and capital gains 483
15.5. Employment and other dependent activities 489
15.6 Methods to avoid double taxation 492

15.7 Non-discrimination 495

15.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 496

Hong Kong 501

16.1 The relevance of the OECD and UN Model Conventions
and their Commentaries for the interpretation of Hong Kong
tax treaties 501

16.2 Personal and material scope of the tax treaties 502
16.3 Business profits and other independent activities 508
16.4 Dividends, interest, royalties and capital gains 514
16.5 Employment and other dependent activities 519
16.6 Methods to avoid double taxation 524

16.7 Non-discrimination 527

16.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 529

16.9 Concluding remarks 530

Hungary 532

17.1 The relevance of the OECD and UN Model Conventions
and their Commentaries for the interpretation of Hungarian
tax treaties 532

17.2 Personal and material scope of the tax treaties 534
17.3 Business profits and other independent activities 539
17.4 Dividends, interest, royalties and capital gains 544
17.5 Employment and other dependent activities 545
17.6 Methods to avoid double taxation 546

17.7 Non-discrimination 546

17.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 547

India 549

18.1 The relevance of the OECD and UN Model Conventions
and their Commentaries for the interpretation of Indian tax

treaties 549
18.2 Personal and material scope of the tax treaties 556
18.3 Business profits and other independent activities 563

18.4 Dividends, interest, royalties and capital gains 580



19

20

21

CONTENTS

18.5 Employment and other dependent activities 586

18.6 Methods to avoid double taxation: Article 23 591

18.7 Non-discrimination: Article 24 592

18.8 Mutual agreement, exchange of information and
collection of taxes 595

Italy 598

19.1 The relevance of the OECD and UN Model Conventions and their
Commentaries for the interpretation of Italian tax treaties 598

19.2 Personal and material scope of the tax treaties 602

19.3 Business profits and other independent activities 608

19.4 Dividends, interest, royalties and capital gains 615

19.5 Employment and other dependent activities 624

19.6 Methods to avoid double taxation: Article 23 625

19.7 Non-discrimination: Article 24 628

19.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 630

Lebanon 633

20.1 The relevance of the OECD and the UN Model Conventions
and their Commentaries for the interpretation of Lebanese
tax treaties 633

20.2 Personal and material scope of the tax treaties 636
20.3 Business profits and other independent activities 638
20.4 Dividends, interest, royalties and capital gains 641
20.5 Employment and other dependent activities 643
20.6 Methods to avoid double taxation 645

20.7 Non-discrimination 646

20.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 646

Liechtenstein 649

21.1 The relevance of the OECD and the UN Model Conventions
and their Commentaries for the interpretation of Liechtenstein
tax treaties 649

21.2 Personal and material scope of the tax treaties 650

21.3 Business profits and other independent activities:
Articles 5, 7, 8,9, 16 and 17 654

21.4 Dividends, interest, royalties and capital gains:
Articles 10-13 656

21.5 Employment and other dependent activities:
Articles 15, 18, 19 and 20 658

21.6 Methods to avoid double taxation: Article 23 660



22

23

24

CONTENTS

21.7 Non-discrimination: Article 24 661

21.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 663

The Netherlands 666

22.1 The relevance of the OECD and UN Model Conventions
and their Commentaries for the interpretation of
Dutch tax treaties 666

22.2 Personal and material scope of the tax treaties 670
22.3 Business profits and other independent activities 679
22.4 Dividends, interest, royalties and capital gains 700
22.5 Employment and other dependent activities 707
22.6 Methods to avoid double taxation 723

22.7 Non-discrimination 726

22.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 728

New Zealand 735

23.1 The relevance of the OECD Model Conventions
and Commentaries for the interpretation of New Zealand

tax treaties 735
23.2 Personal and material scope of the tax treaties 738
23.3 Business profits and other independent activities 740
23.4 Dividends, interest, royalties and capital gains 745
23.5 Employment and other dependent activities 754
23.6 Methods to avoid double taxation: Article 23 757
23.7 Non-discrimination: Article 24 760
23.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 763
23.9 Conclusion 767

Norway 768

24.1 The relevance of the OECD and UN Model Conventions
and their Commentaries for the interpretation of Norwegian

tax treaties 768
24.2 Personal and material scope of the tax treaties 775
24.3 Business profits and other independent activities 782
24.4 Dividends, interest, royalties and capital gains 784
24.5 Employment and other dependent activities 788
24.6 Methods to avoid double taxation: Article 23 789
24.7 Non-discrimination: Article 24 791

24.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 792



25

26

27

28

CONTENTS

Peru 796

25.1 The relevance of the OECD and UN Model Conventions
and their Commentaries for the interpretation of Peruvian

tax treaties 796
25.2 Personal and material scope of the tax treaties 799
25.3 Business profits and other independent activities 801
25.4 Dividends, interest, royalties and capital gains 807
25.5 Employment and other dependent activities 810
25.6 Methods to avoid double taxation: Article 23 813
25.7 Non-discrimination 814
25.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 816
Poland 820

26.1 The relevance of the OECD and the UN Model
Conventions and their Commentaries for the interpretation
of Polish tax treaties 820

26.2 Personal and material scope of the tax treaties 822
26.3 Business profits and other independent activities 827
26.4 Dividends, interest, royalties and capital gains 836
26.5 Employment and other dependent activities 841
26.6 Methods to avoid double taxation 845

26.7 Non-discrimination 848

26.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 850

Portugal 855

27.1 The relevance of the OECD and the UN Model Conventions
and their Commentaries for the interpretation of Portuguese
tax treaties 855

27.2 Personal and material scope of the tax treaties 858
27.3 Business profits and other independent activities 863
27.4 Dividends, interest, royalties and capital gains 872
27.5 Employment and other dependent activities 876
27.6 Methods to avoid double taxation 880

27.7 Non-discrimination 882

27.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 884

27.9 Concluding remarks 887

Romania 888

28.1 The relevance of the OECD and UN Model Conventions and their

Commentaries for the interpretation of Romanian tax treaties

xiii

888



29

30

31

28.2
28.3
28.4
28.5
28.6
28.7
28.8

CONTENTS
Personal and material scope of the tax treaties 892
Business profits and other independent activities 895
Dividends, interest, royalties and capital gains 903
Employment and other dependent activities 909
Methods to avoid double taxation: Article 23 911
Non-discrimination: Article 24 912

Mutual agreement, exchange of information and
mutual assistance in the collection of taxes 913

The Russian Federation 915

29.1 The relevance of the OECD and UN Model Conventions and their
Commentaries for the interpretation of Russian tax treaties 915

29.2 Personal and material scope of the tax treaties 920

29.3 Business profits and other independent activities 925

29.4 Dividends, interest, royalties and capital gains 931

29.5 Employment and other dependent activities 933

29.6 Methods to avoid double taxation 935

29.7 Non-discrimination 937

29.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 940

29.9 Conclusion 943

Serbia 944

30.1 The relevance of the OECD and UN Model Conventions and their
Commentaries for the interpretation of Serbian tax treaties 944

30.2 Personal and material scope of the tax treaties 951

30.3 Business profits and other independent activities 955

30.4 Dividends, interest, royalties and capital gains 962

30.5 Employment and other dependent activities 966

30.6 Methods to avoid double taxation 969

30.7 Non-discrimination 970

30.8 Mutual agreement, exchange of information and mutual

assistance in the collection of taxes 971

Slovakia 973

31.1

31.2
31.3
31.4
31.5

The relevance of the OECD and UN Model Conventions
and their Commentaries for the interpretation of Slovak
tax treaties 973

Personal and material scope of the tax treaties 975
Business profits and other independent activities 978
Dividends, interest, royalties and capital gains 983

Employment and other dependent activities 989



32

33

34

CONTENTS

31.6 Methods to avoid double taxation: Article 23 992

31.7 Non-discrimination: Article 24 993

31.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 994

Slovenia 998

32.1 The relevance of the OECD and UN Model Conventions
and their Commentaries for the interpretation of Slovenian

tax treaties 998
32.2 Personal and material scope of the tax treaties 1001
32.3 Business profits and other independent activities 1003
32.4 Dividends, interest, royalties and capital gains 1007
32.5. Employment and other dependent activities 1015
32.6 Methods to avoid double taxation 1018
32.7 Non-discrimination 1019
32.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 1022
Spain 1026

33.1 The relevance of the OECD and UN Model Conventions
and their Commentaries for the interpretation of Spanish
tax treaties 1026

33.2 Personal and material scope of the tax treaties 1031
33.3 Business profits and other independent activities 1034
33.4 Dividends, interest, royalties and capital gains 1039
33.5 Employment and other dependent activities 1043
33.6 Methods to avoid double taxation 1047

33.7 Non-discrimination 1050

33.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 1053

Sweden 1056

34.1 The relevance of the OECD and UN Model Conventions
and their Commentaries for the interpretation of Swedish
tax treaties 1056

34.2 Personal and material scope of the tax treaties 1060
34.3 Business profits and other independent activities 1064
34.4 Dividends, interest and royalties and capital gains 1067
34.5 Employment and other dependent activities 1072

34.6 Methods to avoid double taxation 1075

34.7 Non-discrimination 1078

34.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 1079



35

36

37

CONTENTS

Uganda 1083

35.1 The relevance of the OECD and UN Model Conventions
and their Commentaries for the interpretation of
Ugandan tax treaties 1083

35.2 Personal and material scope of the tax treaties 1084
35.3 Business profits and other independent activities 1088
35.4 Dividends, interest, royalties and capital gains 1092
35.5 Employment and other dependent activities 1094
35.6 Methods to avoid double taxation 1096

35.7 Non-discrimination 1097

35.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 1098

35.9 Conclusion 1099

The UK 1101

36.1 The relevance of the OECD and UN Model Conventions
and their Commentaries for the interpretation of UK

tax treaties 1101
36.2 Title and personal and material scope of the tax treaties
36.3 Business profits and other independent activities 1121
36.4 Dividends, interest, royalties and capital gains 1129
36.5 Employment and other dependent activities 1134
36.6 Methods to avoid double taxation: Article 23 1137
36.7 Non-discrimination 1138

36.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 1144

The USA 1149

37.1 The relevance of the OECD and UN Model Conventions
and their Commentaries for the interpretation of US
tax treaties 1149

37.2 Personal and material scope of the tax treaties 1153
37.3 Business profits and other independent activities 1158
37.4 Dividends, interest, royalties and capital gains 1166
37.5 Employment and other dependent activities 1170
37.6 Methods to avoid double taxation 1171

37.7 Non-discrimination 1174

37.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes 1175

37.9 Conclusions 1178

Index 1180

1114



CONTRIBUTORS

WADIH ABOUNASR is a partner and has been the tax leader of Pricewater-
houseCoopers Lebanon and Syria since July 2006. He is responsible for a
dedicated tax department of fifteen professionals delivering taxation advisory
and compliance services in both direct and indirect taxes as well as tax
structuring, transfer pricing and mergers, and acquisitions work to local
and international clients across the industry.

KRISTIINA AIMA is a tax consultant at KPMG in Finland. In addition, she is
a part-time teacher of tax law at the Aalto University School of Economics.
She holds a Doctor of Laws degree from the University of Helsinki (2009) and
an LLM degree from the University of Amsterdam (1996). She has published
three monographs, twelve book contributions, twenty-three articles and six
presentations in published form dealing mainly with international and Euro-
pean tax law.

FESTUS AKUNOBERA is a lecturer of international taxation and CEO at
the East African School of Taxation. He is also a partner at the law firm
of Akunobera & Akena Advocates & Tax Consultants in Uganda. His
work focuses on international taxation, taxation of mineral resources, fiscal
decentralization and capacity building in the area of fiscal reforms for
governments in Africa.

IRENA ALAJBEG received a law degree (Mag. iur.) from the University in
Zagreb. She worked as a senior advisor in the Tax Treaty Department of the
Croatian Tax Administration, where her responsibilities included tax treaty
negotiation, interpretation and exchange of information. She also worked as a
senior consultant in the Tax Department at Ernst & Young Croatia. Currently,
she is engaged by the Ministry of Economy, Labor and Entrepreneurship to
negotiate bilateral investment treaties.

KATHRIN BAIN is alecturer at the Australian School of Taxation and Business
Law in the Australian School of Business at the University of New South Wales.

xvii



XVviii LIST OF CONTRIBUTORS

KATARINA BALOGOVA graduated from the University of Economics in
Bratislava, Slovakia in 1998. She completed her LLM programme on inter-
national taxation in Vienna in 2009. She has been working as a tax consultant
since 2001, is a licensed tax advisor in Slovakia and works with BMB Leitner,
currently as a tax manager in Slovakia.

TANJA BENDER is Tax Partner at PricewaterhouseCoopers in Amsterdam and
Professor of International Tax Law at the Faculty of Law, Leiden University.

MARTIN BERGLUND holds an LLM from Uppsala University, Sweden and is
currently employed as a doctoral candidate in Fiscal law at the same univer-
sity. His research project concerns the Swedish foreign tax credit. He has also
written a number of published articles on this topic.

EMMANUEL RAINGEARD DE LA BLETIERE holds a PhD and an LLM and
is a director at Landwell & Associés (PricewaterhouseCoopers). He specializes
in international and EU tax law and also lectures in French international tax
law and EU tax law at several European universities.

BERNHARD BRIELMAIER is a PhD candidate and research assistant at the
Chair for Tax Management and the Laws of International and Liechtenstein
Taxation (Professor Dr Martin Wenz) at the University of Liechtenstein,
Vaduz. He is also a tax professional in the Financial Services Tax Group of
Deloitte in Munich.

CATHERINE BROWN is a Professor at the Faculty of Law, University of
Calgary, where she has been teaching in the areas of taxation and business
planning since 1981. She has presented dozens of papers to professional
forums on tax and related issues, including the Canadian Tax Foundation,
the Canadian Bar Association, STEP and Insight. Her current research
explores the interaction of tax and trade agreements in regulating tax dis-
crimination. She is a member of the Ontario and Alberta Bars and is a former
governor of the Canadian Tax Foundation.

RADU BUFAN is Professor of Tax Law at the West University of Timisoara,
Romania. He is the director of Taxes, Finances, Accounting Review published
by Wolters Kluwer Romania. He is also a lawyer and tax advisor.

MIRELA VIOLETA BULIGA is a PhD student in European and international
tax law. She is a member of the Board of Editors of Taxes, Finances, Accounting
Review published by Wolters Kluwer Romania and is a senior tax adviser at
Associated Business Advisors, Romania.



LIST OF CONTRIBUTORS Xix

IRENE BURGERS is Professor of International and European Tax Law at the
Faculty of Law at the University of Groningen and is Professor of Economics
of Taxation at the Faculty of Economics and Business at the University of
Groningen, the Netherlands.

SIMON BUSCH is a PhD candidate and research assistant at the Chair for
Tax Management and the Laws of International and Liechtenstein Taxation
(Professor Dr Martin Wenz) at the University of Liechtenstein, Vaduz.

BRIAN CLEAVE is a member of the Bar of England and Wales and an
honorary Queen’s Counsel. He worked for thirty-two years in the Solicitor’s
Office of the UK Inland Revenue and from 1990 to 1999 was the head of that
Office. He specialized in international taxation and represented the UK in
treaty negotiations and at meetings of the working party on direct taxes of
the Council of Ministers of the EU. Following his retirement from the Inland
Revenue in 1999, he has acted as a consultant on EU-financed projects assisting
with the reform of taxation and tax administration in the Russian Federation
and Ukraine. He is a regular contributor on international taxation issues to the
British Tax Review, Bulletin for International Taxation and European Taxation
and is the UK editor for the IBFD Tax Treaty Case Law Database.

WEI CUI is an associate professor at the China University of Political Science and
Law in Beijing and directs the Center for Comparative Fiscal Research there. His
current research interests include consumption tax theory and practice, tax
treaties and other aspects of international taxation, the rule of law in tax adminis-
tration and the taxation of real estate. He was a recent consultant to the National
People’s Congress and the Ministry of Finance on VAT legislation, and to the
MOF and State Administration of Taxation in drafting income tax rules for
enterprise reorganizations. During 2009-10, he served as Senior Tax Counsel to
the China Investment Corporation (China’s sovereign wealth fund), overseeing
the tax aspects of its overseas investments. He received a BA degree from Harvard
College, an MA (philosophy) from Tufts University, a JD from Yale Law School
and an LLM (tax) from New York University Law School.

CECILIA DELGADO RATTO is a lawyer and partner of AFISCA S.A.C., an
independent consulting company dedicated to providing fiscal, legal,
accounting and corporate governance advisory services to individuals and
corporations. A graduate of the University of Lima, with specialization
courses in international taxation given by the University of Vigo, Spain, she
is a member of the Lima Bar Association and of the Board of the Instituto
Peruano de Derecho Tributario (IPDT). She is a frequent speaker at numer-
ous international and national tax law conferences.



XX LIST OF CONTRIBUTORS

NADA ELSAYED has been with PricewaterhouseCoopers for six years and is a
senior tax manager where she provides tax advisory and international tax
structuring services. She has extensive experience in advising foreign busi-
nesses and multinational companies in establishing and financing legal struc-
tures in Lebanon. She also works on tax planning and tax structuring projects
for leading companies in the advertising, telecoms, contracting and trading
sectors in the Middle East region, and is overseeing cases of application of
double taxation treaties signed by Lebanon.

JOAKIM FRANDE is a doctoral candidate in tax law at the Faculty of Law at
the University of Helsinki. He holds a Licentiate in Laws (2008) degree and a
Master of Laws degree (2005) from the University of Helsinki. He has written
numerous articles on domestic and international tax law, and has lectured in
tax law at the Faculty of Law at the University of Helsinki.

EIVIND FURUSETH holds a law degree (cand. jur.) from the University of
Oslo and an advanced masters degree in international tax law from Leiden
University, the Netherlands. He is currently working as a research fellow at the
University of Oslo and as a lawyer at KPMG Law Advokatfirma DA, Oslo. He
previously worked as a senior tax advisor at the Central Tax Office for large
enterprises in Moss.

CARLO GARBARINO is Professor of Taxation at Bocconi University, Milan.
He has been a visiting scholar at Yale University Law School and a visiting
professor at the Université Sorbonne-Paris, the University of Michigan Law
School and the University of San Paulo. He is a member of the Steering
Committee of the PhD Program in International Economic Law of Bocconi
University. He earned a PhD in comparative and international taxation and a
Master of Laws from the University of Michigan. He is a member of Inter-
national Network for Tax Research at the OECD, Paris, Director of Osserva-
torio Fiscale e Contabile at SDA Bocconi, editor-in-chief of Fiscalita
Internazionale and member of the Board of Editors of the EC Tax Review.

F. ALEREDO GARCIA PRATS is Professor of Financial and Tax Law at the
University of Valencia, Spain. He specializes in international taxation, EU tax
law and business taxation. He has been a visiting professor at the Universities
of Bergamo, Harvard, Leiden, Leuven and London, is Senior Counsel of the
IMF at the Legal Department and is the author of more than a hundred
books, book chapters and articles in specialized reviews and journals.

CHARLES GUSTAESON is Professor of Law at Georgetown University,
Washington DC. He is the author of several articles on taxation and



LIST OF CONTRIBUTORS Xx1

international law issues, and is co-author of three casebooks on taxation. He
has been active in various committees on tax and international law at the
American Bar Association and the American Law Institute. Before joining
the Georgetown University Law Center faculty in 1972, his professional
experience ranged from acting as attorney advisor at the State Department
to being a lecturer in law at the A. Bello University in Nigeria. He also
practised privately with firms in New York and Washington DC.

LIDIJA HAUPTMAN is Assistant Professor of Accounting, Taxation and
Auditing at the University of Maribor, Faculty of Business and Economics,
where she also received her PhD. Her current research interests are in taxation
and accounting. She was the recipient of a Marie Curie fellowship in 2004 at
the Department of Austrian and International Tax Law, Vienna University.
She is a member of CETAX (2000) and has contributed to several national and
international publications.

KENNETH HELLSTEN is a doctoral candidate in tax law at the Faculty of Law
at the University of Helsinki. He holds a Master of Laws degree (2008) from
the University of Helsinki and a Master of Science degree (2008) from the
Swedish School of Economics. He is the author of a number of articles on
domestic and international tax law.

CAROL KHOUzAMI graduated with a Diplome d’Etudes Appronfondies
(DEA) in International Law from University Paris II-Assas and with an
Executive MBA from ESA/EAP-ESCP. She is the senior legal advisor at the
UNDP technical assistance and policy advice project at the Ministry of
Finance of Lebanon. Since 1997, she has been in charge of negotiating tax
conventions and investment agreements, as well as advising on various other
issues. She taught a graduate-level course in international taxation and lec-
tured on investment agreements in international forums.

INGA KLAUSON holds an LLM, is Chief Specialist of the Tax Policy Depart-
ment of the Ministry of Finance of Estonia and is the Estonian correspondent
for Tax Analysts.

BORBALA KoL0zs holds a doctorate degree and is a researcher in taxation.
She is currently a guest lecturer at the Corvinus University of Budapest and at
the ELTE Institute of Postgraduate Legal Studies.

SVETISLAV KOSTIC is an assistant (tax law) at the Faculty of Law at the
University of Belgrade and also works as a senior tax manager with Deloitte
Serbia. He holds two LLM degrees from the University of Belgrade and from



xxii LIST OF CONTRIBUTORS

New York University School of Law (LLM in international taxation). He is
one of the founders and a member of the Executive Board of the Serbian
International Fiscal Association (IFA) branch.

RICHARD KREVER is a professor and Director of the Taxation Law and
Policy Research Institute at Monash University.

EVA KUTKOVA graduated from the University of Economics in Bratislava,
Slovakia in 2004. She has been working as a tax consultant since 2007, is a
licensed tax advisor in Slovakia and works with BMB Leitner, currently as a
senior consultant in the tax department in Slovakia.

STEFFEN LAMPERT holds a junior professorship for public law and inter-
national tax law at the Institute of Financial and Tax Law of the University of
Osnabrueck, Germany. His main fields of research are European and inter-
national tax law as well as public economic law.

MATTHIAS LANGER received a degree in business administration from the
Catholic University of Eichstaett-Ingolstadt and an LLM from the University
of Miinster. He has worked as a research assistant at the Chair for Tax
Management and the Laws of International and Liechtenstein Taxation (Professor
Dr Martin Wenz) at the University of Liechtenstein, Vaduz. Currently, he is
working at Thomas Hosp, a tax firm in the principality of Liechtenstein.

ALEXANDER LINN holds a doctorate degree and is an assistant professor at
the Chair for Tax Management and the Laws of International and Liechtenstein
Taxation (Professor Dr Martin Wenz) at the University of Liechtenstein, Vaduz.
He is also a manager and certified and licensed German tax advisor in the
International Tax Outbound Services Group of Deloitte in Munich.

JOSE MADARIAGA MONTES obtained his law degree at the Pontifical
Catholic University of Chile. He received an LLM in international taxation
from Queen Mary, University of London. He is currently legal advisor at the
International Taxation Department of the Chilean Internal Revenue Service.

LUKAS MORAVEC is a tax tutor and researcher at the Czech University of Life
Sciences in Prague and a lecturer at the College of European and Regional Studies
in Ceske Budejovice. His previous experience includes having practised as a tax
consultant and project manager in the field of international tax planning.

DANUSE NERUDOVA is an associate professor and Head of the Department
of Accounting and Taxes, Faculty of Economics and Business, Mendel



LIST OF CONTRIBUTORS xxiii

University Brno, the Czech Republic, and a researcher at the Research Center
of Faculty of Economics and Business, Mendel University Brno.

JOAO FELIX PINTO NOGUEIRA holds a PhD from the University of
Santiago de Compostela and is currently a guest researcher at the Institute
of Austrian and International Tax Law, Vienna University of Economics and
Business (WU), benefiting from a postdoctoral fellowship of the FCT (Portuguese
Ministry for Higher Education and Science). He lectures on several courses in
international and European taxation in Master’s programmes both in Spain
(University of Santiago de Compostela) and in Portugal (University of Porto,
Catholic University of Oporto and Lusiada University).

MARTHA O BRIEN is Professor of Law at the Faculty of Law, University of
Victoria, Canada. She holds an LLB from the University of Victoria and an
LLM in law of the European Union from the Université libre de Bruxelles. She
practised Canadian and international tax law in Vancouver with leading
Canadian national firms from 1992 to 2000, and has published widely on
taxation and EU law subjects in Canadian and European journals.

AMANDA O’CONNOR is a fellow of the Taxation Law and Policy Research
Institute at Monash University.

FAUSTINA PETERS is Senior Staff Member at the Directorate-General for the
Tax & Customs Administration, Appeals team, Ministry of Finance, The Hague.

PASQUALE PISTONE is EURYI-ESF Professor of European and International
Tax Law (as of 1 October 2010 holder of the Ad Personam Jean Monnet Chair
on European tax law and policy) at the Vienna University of Economics and
Business (WU, Austria); Associate Professor of Tax Law at the University of
Salerno (Italy); 2010 Visiting Professor at the Schools of Law of the University
of Melbourne and Monash University (Australia), the University of Lisbon
(Portugal) and Paris 2 Panthéon-Assas (France). He is a member of the Junge
Kurie of the Austrian Academy of Sciences; of the Editorial Board of Intertax,
the World Tax Journal, Diritto e Pratica Tributaria Internazionale and of other
distinguished international tax journals. In addition, he is author and editor
of numerous publications on European and international tax law published in
several languages around the world.

NATALIA QUINONES CRUZ is a partner at Quifiones Cruz Ltda in Bogota,
Colombia. She holds an LLM in international taxation from New York
University (Wallace Scholar, 2008), a JD from Universidad del Rosario (Dip-
loma for excellence, 2006) and a philosophy degree from Universidad de los



XXIV LIST OF CONTRIBUTORS

Andes (summa cum laude, 2007). She currently advises the Colombian Tax
Administration in her capacity as the Academic Secretary of the Colombian
Tax Institute.

LINGHUI REN obtained an LLM degree at Sun Yat-Sen University in China
and a doctorate degree in law at the University of Hong Kong. After graduat-
ing from the University of Hong Kong, she began her practice in taxation law
at Ernst & Young (Hong Kong). She is a member of the Doctoral Candidates
in Tax Law Network and a research fellow with the Taxation Law and Policy
Research Institute at Monash University. She was an Ernst Mach visiting
scholar at the Institute for Austrian and International Tax Law of the Vienna
University of Economics and Business in 2009. She researches in the area of
taxation law and policy with a focus on PRC taxes. Her recent publications
relate to China’s reform of the income tax and transfer pricing.

ISABELLE RICHELLE is Professor of Tax Law at HEC-Business School of
the University of Liege and a lawyer at Liedekerke Wolters Waelbroeck
Kirkpatrick (Brussels). She holds a PhD from the Free University of Brussels
and a special degree in tax law from the University of Liege. She is deputy
judge at the Tribunal of 1st Instance of Namur. She specializes in business tax
law, European and international tax law and registration duties.

ADRIAN SAWYER is Professor of Taxation at the University of Canterbury
and holds an SJD from the University of Virginia and MCom (Hons) and LLB
degrees from the University of Canterbury. He is a chartered accountant,
barrister and solicitor. He has an extensive publication record, with articles
appearing in scholarly and professional journals and chapters in books pub-
lished in Asia, Australasia, Europe and North America. He is on numerous
editorial boards and is Chair of the Editors of the New Zealand Journal of
Taxation Law and Policy. His research interests include tax administration
and compliance, international taxation (including international organiza-
tions), e-commerce taxation, environmental taxation, tax history, taxpayers’
rights, tax rulings and individual insolvency.

LUIS EDUARDO SCHOUERI is Professor of Tax Law at the University of Sao
Paulo and at the Presbyterian University Mackenzie in Sao Paulo, and a partner
of Lacaz Martins, Halembeck, Pereira Neto, Gurevich & Schoueri Advogados.
He is the author of Normas tributdrias indutoras e intervengdo econdémica (2005)
and Pregos de Transferéncia no Direito Tributdrio Brasileiro (2006).

D. P. SENGUPTA joined the Indian Revenue Service in 1975 and retired as
Chief Commissioner of Income Tax (Central), Delhi. He served as Joint



LIST OF CONTRIBUTORS XXV

Secretary in the Tax Policy and Legislation Division of the Ministry of
Finance. He was also the former Joint Secretary of the Foreign Tax Division
in the Ministry of Finance and was the Competent Authority for India.

NATALIE MATOS SILVA is a Master’s degree student at the University of Sdo
Paulo and practises as a lawyer in Sao Paulo.

ANDREW SMITH is an associate professor in the School of Accounting &
Commercial Law, Faculty of Commerce and Administration, Victoria Univer-
sity of Wellington, New Zealand. His research interests relate to international
and corporate tax and he has authored numerous papers and articles on tax in
a wide range of international journals. He is a member of the Editorial Board
of the Journal of the Australasian Tax Teachers’ Association and is a member of
the Advisory Board of the New Zealand Journal of Taxation Law and Policy. He
is also a member of the New Zealand Institute of Chartered Accountants.

KATHARINA STEININGER worked as an assistant at the Institute for Austrian
and International Tax Law at the Vienna University of Economics and Business
(WU). She received her LLB from the University in 2010. Since March 2011, she
has worked at the Austrian Federal Ministry of Finance.

SABINA TASKAR BELOGLAVEC completed her graduate and postgraduate
studies at the Faculty of Business and Economics at the University of Maribor.
Her postgraduate research field relates to two major issues in banking and
international taxation.

EDOARDO TRAVERSA is Professor of Tax Law at the Catholic University
of Louvain (Belgium) and of Counsel at Liedekerke Wolters Waelbroeck
Kirkpatrick (Brussels). He holds a joint PhD from the University of Bologna
(Italy) and the Catholic University of Louvain (Belgium), and was a visiting
researcher at the Department of Tax Law of the Vienna University of Economics
and Business in 2007. His areas of interest cover International and European
tax law, including VAT, as well comparative and constitutional tax law.

MARTA Uss holds a Master of Laws degree from Nicolaus Copernicus
University and is a PhD candidate there. She was TPA Horwath Fellow at
the Vienna University of Economics and Business in the 2008/9 academic
year. She is a lecturer at the Economic University in Wroctaw and is also a
trainee solicitor, working as a tax specialist in a legal office.

ERKI UUSTALU holds an LLM and is teaching international and European
tax law at the Law Faculty of Tartu University, Estonia.



XXVi LIST OF CONTRIBUTORS

HUGUES PERDRIEL VAISSIERE holds a PhD in private law from the
University La Sorbonne (Paris-I). His thesis relates to the theme of ‘exchange
and tax law’, in which he puts forward new ideas on how to deal with the
taxation of exchange situations. He has an extensive knowledge of French and
international tax law and is currently working at GE Capital Global Banking
as Tax Director for GE Money Bank, after having begun his professional
career in a French law firm.

ELENA VARIYCHUK obtained a Master’s degree in law from the Voronezh
State University, Russia, and is currently a PhD student at the Institute for
Austrian and International Tax Law, Vienna University of Economics and
Business (WU).

AXEL A. VERSTRAETEN received a law degree, with specialization in tax
law, from the University of Buenos Aires (2004). He received an LLM in
international taxation from the University of Florida (2008). Currently he
works as a tax advisor in Buenos Aires and is a teaching assistant of public
finance and tax law at the University of Buenos Aires. He is pursuing a
Master’s degree in economic policy at FLACSO (OAS University — Buenos
Aires).

MARTIN WENZ is a full-time professor and holds the Chair for Tax Manage-
ment and the Laws of International and Liechtenstein Taxation, and is Head
of the Institute for Financial Services at the University of Liechtenstein,
Vaduz, Chairman of the Liechtenstein working group of tax experts and
provides advice to the Government of the Principality of Liechtenstein for
developing a draft for a total revision of the Liechtenstein tax law and
different drafts for negotiating double tax treaties and tax information
exchange agreements between Liechtenstein and foreign nations and
jurisdictions.

FELIPE YANEZ VILLANUEVA graduated from the University of Chile and
holds a Master in Tax Law from the University of Cologne in Germany. He is a
lecturer of tax law and in the Master in Enterprise Law program at Universi-
dad de los Andes, Santiago, Chile. He is also a lecturer in the Master and
Management program at the Universidad Catdlica de Valparaiso and in the
Tax program at the Faculty of Economics and Business, University of Chile.
He is a member of the Chilean Institute of Tax Law and of the International
Fiscal Association (IFA) — Chilean Branch. In addition, he practises as an
attorney at Allende, Bascuian y Cia, Attorneys-at-Law.



Brazil

LUIS EDUARDO SCHOUERI AND NATALIE MATOS SILVA

5.1 The relevance of the OECD and UN Model
Conventions and their Commentaries on the interpretation
of Brazilian tax treaties

Tax treaties are not a frequent issue in Brazilian courts, particularly if one
considers the judicial decisions. Specifically concerning interpretation, one
could recall a recent decision about the application of Article 7 to services
(instead of Article 21, as claimed by tax authorities), but even this case has not
yet been concluded.

As a matter of fact, several tax cases do not even reach the judicial courts,
since Brazilian law has an Administrative Review Procedure whereby taxpayers
may bring their claims to the so-called Administrative Council of Adminis-
trative Appeals (Conselho Administrativo de Recursos Fiscais (CARF)), which
replaced the Taxpayers’ Council that existed until 2009. CARF is a very special-
ized group of experts, chosen among both tax authorities and taxpayers, which
is supposed to review tax assessment in a way similar to a judicial procedure.

CAREF has recently made some interesting decisions concerning tax treaties,
particularly since Brazil adopted a full-transparency regime on its worldwide
taxation, which is claimed to be against Article 7 of Brazilian tax treaties. In
some cases, CARF understood that Article 7 would prevail before Brazilian
legislation and, in others, that the treaty would not be applicable.’

On 1 January 2011, Brazil had treaties signed and in force with the following countries: Argentina
(1980, 1983); Austria (1975, 1977); Belgium (1972, 1974); Canada (1984, 1986); Chile (2001,
2004); China (1991, 1994); the Czech Republic and Slovakia (1986, 1991); Denmark (1974, 1975);
Ecuador (1983, 1988); Finland (1996, 1998); France (1971, 1973); Hungary (1986, 1991); India
(1988, 1993); Israel (2002, 2006); Italy (1978, 1982); Japan (1967, 1968); Luxembourg (1978,
1981); Mexico (2003, 2006); the Netherlands (1990, 1992); Norway (1980, 1982); Peru (2006,
2009); the Philippines (1983, 1991); Portugal (2000, 2001); South Africa (2003, 2006); South
Korea (1989, 1992); Spain (1974, 1976); Sweden (1975,1976); and Ukraine (2002, 2006). The first
year in italics represents the year when the treaty was signed and the second the year when the
treaty entered into force.
! Recognizing that the treaty shall prevail over domestic legislation, see Eagle Distribuidora
de Bebidas S.A. v. 2nd Judgment Panel of Federal Revenue Officer of Brasilia, CARE,
19 October 2006, judgment No. 101-95.802.
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On transfer pricing issues, CARF has never accepted that Brazilian law
would be against Article 9 of Brazil’s tax treaties, despite taxpayers’ claims that
Brazil does not follow the OECD standards. Perhaps such cases could be
mentioned as situations where CARF had to decide whether OECD standards
would be applicable for the purpose of interpreting tax treaties. However, it
should be noted that in such cases taxpayers did not refer to the Commen-
taries, but rather to the OECD Transfer Pricing Guidelines. CARF understood
that such Guidelines were very open and that there is no international
standard concerning the arm’s length principle. It was claimed in an obiter
dictum that Brazil was not forced to follow the OECD standards; however, this
was irrelevant, since CARF understood that Brazilian law would not be against
such broad standards.

If we examine the tax authorities’ interpretation, we would immediately
note that the provisions of the tax treaties are quite unique, often against the
international standards of interpretation and even the context in which the
treaties were signed.

Notwithstanding this, Brazilian scholars frequently recognize the import-
ance of the Model Conventions and Commentaries to interpret tax treaties
signed by Brazil. Brazil is not a Member country of the OECD but on many
occasions has adopted the OECD Model Tax Convention on Income and on
Capital (OECD Model) in its tax treaties.

It is possible to argue that the Brazilian authorities are familiar with the
contents of the Model Conventions and of the existing Commentaries. As a
matter of fact, at least on one occasion concerning transfer pricing, the tax
authorities quoted the OECD Guidelines. It is true that one could say that this
quotation was not appropriate for the case, but this shows that they are
prepared to quote the OECD whenever they understand that this could be
convenient to support their opinion.”

Since the tax authorities claim that Brazil is not a Member of the OECD
(which is true), they may feel free not to follow its standards. However, by
quoting the OECD’s positions, we should see these positions at least as a
founded opinion to support one’s position.

The positions on the OECD Model and Commentaries are also an import-
ant source to scholars and practitioners to better understand the policy
commonly adopted by the country in its negotiations with tax treaty partners.
Once more, the positions of Brazil regarding the OECD Model are not
mandatory, as it frequently chooses not to follow a certain opinion expressed
therein.

% Making an erroneous quotation of the OECD Guidelines to support their argument, the
tax authorities stated in Decision no. 21 of 2000 that the OECD recognizes that Article 9
does not forbid the domestic law to provide profit adjustment methods, even if they are
contrary to the arm’s length principle.
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Brazilian literature usually understands that the Commentaries are not
mandatory to countries which are not Members of the OECD, since there is
no juridical basis regarding the obligatoriness of its observance in the inter-
pretation of a tax treaty signed by a non-OECD Member country.”

Accordingly, after research of the few judgments delivered by Brazilian
courts concerning tax treaties, Sergio André Rocha states that the Commen-
taries were not taken into account by the courts on such occasions.” He
concludes that there is no basis for the consideration of the Commentaries
in the interpretation of the tax treaties signed by Brazil. To this effect, the
Commentaries could not be considered as ‘context’, as provided by Article 3(2)
of the OECD Model.

Therefore, notwithstanding the fact that the usual policy adopted by a non-
OECD Member country in its negotiations may be revealed to the interpreter
through the positions that such a country has made in the Commentaries, one
can hardly consider the Commentaries (as well as the positions made by the
non-Members in them) as mandatory to non-OECD Member countries due,
as mentioned above, to the lack of a juridical basis in this sense.

However, it is possible to argue that the fact that a country has signed a tax
treaty following the provisions of the OECD Model may constitute an indica-
tion, unless the circumstances show otherwise, that the contracting states were
aware of the Model and its Commentaries, which could justify their obser-
vance in the interpretation of the tax treaty.

5.2 Personal and material scope of the tax treaties
5.2.1 Personal scope: Articles 1 and 4

Article 1 (persons covered) in almost all Brazilian tax treaties is written
identically to the wording of the OECD and UN Models (the Models)
(Article 1 of the UN Model reproduces Article 1 of the OECD Model). The
only exception is Brazil’s treaty with Japan, signed in 1967, where an equiva-
lent clause to Article 1 cannot be found: Article 1 of such a treaty already rules
which taxes are covered by it (like Article 2 of the Models). This is a very old
convention and Brazil had no experience with tax treaties at the time of its
conclusion. Perhaps this can explain such divergence.

It must be said that regarding Article 1 (as can be read in the OECD Model
Commentaries), Brazil has ascertained that its tax treaties would cover partnerships,
since they are considered to be legal entities under Brazilian legislation.

3 See D. V. Bellan, ‘Interpretagao dos tratados internacionais em matéria tributdria’, in
Heleno Taveira Torres (ed.), Direito tributdrio internacional aplicado, vol. III (Sao Paulo:
Quartier Latin, 2005), pp. 605-69 (at p. 652).

* See S. A. Rocha, Interpretagio dos tratados contra a bitributagdo da renda (Rio de Janeiro:
Lumen Juris, 2008), p. 161.
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Article 4 has quite the same wording in the Models: the only difference is
the criterion of ‘place of incorporation’ for the residence of companies
mentioned by the UN Model. Only four Brazilian tax treaties provide this
criterion: those with Chile, Mexico, Peru and Ukraine. However, it must be
noted that the place of incorporation criterion was added in the UN Model
fairly recently in 1999: since then, Brazil has signed seven tax treaties, four of
them containing such a provision.

Brazil has reserved its right not to include in its conventions the second
sentence of Article 4(1), as can be seen in the positions expressed by Brazil in
relation to Article 4 of the OECD Model. This provision mostly deals with
foreign diplomats and consular staff, and Brazil has stated that the position
of its diplomatic staff is dealt with under its domestic law. However, provi-
sions similar to the second sentence of Article 4(1) of the Models can be
found in the treaties that Brazil has signed with Finland, Peru and the
Philippines.

Thus, almost all Brazilian tax treaties (excluding those with Chile, Mexico,
Peru and Ukraine, which include the place of incorporation criterion) follow
Article 4(1) of the OECD Model, defining the resident with the domicile,
residence and place of management criteria. However, the treaties never
mention the second sentence of Article 4(1), with the exception, as mentioned
above, of those signed with Finland, Peru and the Philippines.

All Brazilian tax treaties adopt the tie-breaker rules of Article 4(2) of the
Models to resolve conflicts where, by the provisions of Article 4(1), an
individual would be considered to be a resident of both contracting states.
However, the place of effective management criterion to resolve the same
conflicts regarding persons other than individuals (companies, for instance),
provided by Article 4(3) of the Models, was not adopted by some of the
Brazilian tax treaties. Those signed with Canada, Chile, Finland, Japan,
Mexico, Peru, the Philippines and South Korea state that the authorities of
both contracting states shall make efforts to reach a mutual agreement in the
case of conflicts in the matter, as suggested by para. 24.1 of the Commentary
to Article 4 of the OECD Model.

Regarding the other treaties, where the Models’ ‘place of effective man-
agement’ criterion can be found, it must be noted that, as it was positioned
in the OECD Model Commentaries, Brazil does not adhere to the interpret-
ation given in para. 24 of the Commentaries, where ‘place of effective
management’ is considered to be ‘the place where key management and
commercial decisions that are necessary for the conduct of the entity’s
business as a whole are in substance made’. The Brazilian authorities con-
sider that such a definition is an issue to be dealt with by domestic law and
the decisions of domestic courts.

It should be noted that the fact that Brazil tends to accept the place of
effective management criterion is especially interesting if one considers that
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domestic law does not provide for such a criterion: resident companies in
Brazil are those incorporated according to Brazilian law and whose seat is in
the country. This could be considered as a sign that Brazil would be prepared
to follow some of the provisions of the Models even if this would diverge from
Brazilian practice.

5.2.2  Material scope: Article 2

Brazilian tax treaties usually do not have equivalent clauses to Article 2(1)
and (2) (‘Taxes covered’) of the Models (and, regarding these paragraphs,
they are identical), making use of the alternative version suggested in
para. 6.1 of the OECD Commentaries on Article 2. This is what happens in the
treaties signed with Argentina, Austria, Belgium, Canada, China, Denmark,
Ecuador, Finland, France, Hungary, India, Israel, Japan, Luxembourg, Norway,
Portugal, South Korea and Sweden.

Whenever Brazilian tax treaties have similar clauses to Article 2(1) and (2) of
the Models, they are written in a different way. Such clauses never make reference
to taxes on capital, as Brazil stated in the Commentaries (which may be explained
because Brazil has no tax on capital), and do not mention ‘political subdivisions
or local authorities’, as was also set out in the Commentaries (which derives from
the fact that Brazilian income tax is charged only at a federal level). An exception
is its treaty with Italy, which mentions that the treaty covers the taxes levied by
political or administrative subdivisions and local authorities. This is irrelevant
for Brazil, since there is presently no such tax.

In spite of the position on Article 2(1) of the OECD Model, where Brazil
reserves its right not to add the final part of the paragraph, which reads
‘irrespective of the manner in which they are levied’, such a provision can be
found in some Brazilian tax treaties (those with Canada, the Czech Republic,
Ecuador, Mexico, the Netherlands, Peru and the Philippines).

Although Brazil states a position on Article 2(2) of the OECD Model, where it
reserves the right not to include such a clause in its conventions, the definition of
tax on income can be found in three of its treaties (those with Peru, South Africa
and Spain). While the referred clause is written according to the Brazilian
understanding in its treaties with Peru and South Africa (taxes on income are
deemed to be those ‘imposed on the totality of income or parts of it’), apart
from what is set forth in the Models, the wording of the clause in its treaty with
Spain is very close to the Models, excluding only the references made to capital,
since there is no Brazilian tax on capital, and not including the social security
charges, in accordance with the OECD Commentaries to Article 2.

Brazil’s treaties with Belgium, France, Japan and Luxembourg differ from
Article 2(4) of the Models as they do not make reference to the need for
notification between the competent authorities of the contracting states about
significant changes made to their tax law.
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Except for the case of Portugal (which will be seen below), Brazilian tax
treaties cover only the federal income tax. This has raised some relevant issues
in Brazil, especially for those treaties signed before 1988.

Accordingly, in 1988 Brazil adopted a new Constitution, which pro-
vided, inter alia, for a new tax system. The 1988 tax system retained the
income tax in federal hands but determined that almost half of its
revenues should be distributed by the federal government to states and
municipalities. It is clear that such a provision aimed to grant the latter
levels with more resources. However, the Constitution provided for an
enlargement of the scope of the social contributions to be levied by the
federal government: beyond the traditional contributions on payment
rolls, new contributions were created, among which was a peculiar contri-
bution on companies’ profits.

Therefore, from 1988 onwards, Brazilian companies’ profits are subject
both to an income tax (levied by the federal government but distributed
among federal, state and municipal governments) and a social contribution
on profits (also levied by the federal government and not subject to any
redistribution). From the companies’ perspective, it is irrelevant to pay
income tax or social contribution on profits, since their tax bases are equiva-
lent. The fact that they are distributed in different ways is an issue which only
affects the relations between federal subdivisions.

It is therefore natural that taxpayers could question whether tax treaties
signed before 1988, which of course did not refer to the social contribution on
profits (which was non-existent until then), would be extended to the new
contribution.

Thus, bearing in mind the provision of Article 4(2) of the Models, there is a
large dispute as to whether Brazilian tax treaties cover the social contribution
on companies’ profits. One could claim that for those tax treaties signed
before 1988, the social contribution would be covered, as Article 2(2) of
Brazil’s treaties (repeating para. 4 of the same article in the Models) usually
provides for the extension of the tax treaties to ‘substantially similar’ new
taxes, which seems to be the case. However, the tax authorities would not
necessarily agree with such an argument.

Accordingly, at least in the case of Brazil’s treaty with Denmark, the
Brazilian Revenue Service has ruled that it would not cover the social contri-
bution, since the treaty was signed before the latter ever existed. The issue of
‘substantially similar’ was not even mentioned.

Concerning Brazil’s treaties signed after 1988, the social contribution would
only be covered if this were expressly foreseen by the treaty: taxes covered
must be mentioned in the treaty. Although Brazil has signed eleven tax treaties
since 1988, the only cases where social contributions have been mentioned
were in its new treaty with Portugal and the amendment to its treaty with
Belgium.
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5.3 Business profits and other independent activities
5.3.1 Permanent establishment: Article 5

All Brazilian tax treaties follow Article 5(1) and (2) of the Models (which are
identical in both Models), with the single exception that its treaties with
Japan, the Philippines and Ukraine include ‘warehouse’ among the examples
of a permanent establishment (PE) given by Article 5(2).

Concerning Article 5(3), most Brazilian tax treaties adopt the wording of
the OECD Model, but with a six-month threshold period of time (the same
period as the UN Model), as Brazil has positioned on Article 5. The treaties
with Ecuador and Ukraine adopt a twelve-month period, exactly as provided
by the OECD Model. The treaty with China is the only Brazilian tax treaty
that follows the wording of Article 5(3) of the UN Model exactly. The treaties
with Israel and Portugal provide a nine-month threshold. Currently, Brazilian
tax treaties have no provisions regarding PE due to the performance of
services (the ‘service PE’). However, since services are a very important issue
in Brazilian international tax policy, one might imagine that Brazil could
adopt this in future. Perhaps a good explanation for this not having happened
could be that the Brazilian authorities understand that payment for services
would not fall under Article 7, but rather Article 21 (other income).

Fifteen Brazilian tax treaties (among a total of twenty-eight) include the
UN Model provision on PEs of insurance companies (Article 5(6) of the UN
Model). However, almost all of its tax treaties follow the wording of the
OECD Model regarding Article 5(5), (6) and (7). The second sentence of
Article 5(7) of the UN Model, which concerns the determination of an agent’s
status as independent or not, can only be found in the treaties with Chile,
China, India and Mexico. The treaties with Argentina, Japan and Luxembourg
include the provision that a company shall have a PE when, among its
activities, it offers services from artistes or sportsmen as these are referred
to in each treaty.

5.3.2 Business profits: Article 7

Regarding business taxation, all Brazilian tax treaties adopt Article 7(1) of the
OECD Model, not mentioning the ‘limited force of attraction’ principle
provided by the corresponding article in the UN Model. Considering Article
7 of the OECD Model as a whole, most Brazilian tax treaties adopt its wording
with the exclusion of paras. 4 and 6 and, as expressed in the positions on
Article 7, without the words ‘whether in the State in which the permanent
establishment is situated or elsewhere’ found in Article 7(3) relating to the
deduction of expenses in the determination of the profits of the PE. However,
the treaty with China contains all the paragraphs of Article 7 of the OECD
Model and is the only one to do so.
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Brazil’s treaties with Japan and Portugal include Article 7(6) of the OECD
Model (which has an identical correspondent in the UN Model), which
states the maintenance of the method for attribution of profits used and
was excluded from all the other treaties. Its treaties with Mexico and Ukraine
contain some provisions of Article 7(3) of the UN Model, whereby no
deductions on the PE profits will be allowed in respect of the amounts that
have been paid to its head office or any of its other offices, by way of
royalties, fees or other similar payments in return for the use of patents or
other rights.

5.3.3  Shipping, inland waterways transport and air transport: Article 8

Brazilian tax treaties partially adopt Article 8 of the OECD Model. As Brazil
has set forth in the OECD Commentaries, Article 8 of its treaties does not
cover profits from inland waterways transportation. Therefore, the treaties it
has signed do not include a provision similar to Article 8(2) of the OECD
Model. Usually, Brazilian tax treaties adopt Article 8(1), (3) and (4) of the
OECD Model. However, some of its treaties (those with Chile, Finland, Japan,
Peru, the Philippines, South Africa and South Korea) do not adopt the ‘place
of effective management’ rule of para. 1, stating instead that profits from the
operation of ships or aircraft in international traffic shall be taxable in the
contracting state where the enterprise is resident, as suggested as an alterna-
tive rule by the Commentaries to Article 8 of the OECD Model.

Some of Brazil’s treaties (those with Canada, Chile, Finland, Peru, South
Africa and South Korea) do not include the provision of Article 8(3) and
some do not include the provision of para. 4 (those with Belgium and
France). The treaties that it has concluded with Argentina, Chile and Peru
extend the scope of the article to cover land transport. Its treaty with the
Philippines, unlike the OECD provision, states that the profits from shipping
and air international transport shall be taxable both in the source and in the
residence countries. Its treaty with Norway includes in Article 8 a provision
for the circumstance where the enterprise is exploited by jointly liable part-
ners who are resident in different contracting states and, for this reason, the
authorities cannot agree on the location of the place of effective management —
in this case, the profits shall be taxable in the state where the partner is resident,
in the exact proportion of each partner’s share.

5.3.4  Associated enterprises: Article 9

Article 9(1) of the OECD Model (which has an identical equivalent in the UN
Model) concerning associated enterprises is reproduced by all Brazilian tax
treaties. However, as has been stated by Brazil in the OECD Commentaries,
none of its treaties adopt Article 9(2) of the OECD Model, which provides for
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correlating adjustment. Consequently, its treaties do not adopt Article 9(3) of
the UN Model either.

Brazilian law introduced transfer pricing rules in 1996. To determine the
arm’s length price, Brazilian law sets forth specific methods, based on the
traditional transactional methods (independent prices, cost and resale price).
The Brazilian tax authorities do not accept the adoption of other methods, such
as profit split or the transactional net margin method (TNMM), to determine
the arm’s length price of a given transaction between related parties.

The Brazilian transfer pricing system as a whole, although inspired by
international practices, presents several peculiarities, in part arising from
the text of the law itself and partially resulting from an erroneous interpret-
ation of the law by the Brazilian authorities.

In spite of such differences, the Brazilian authorities claim that Brazilian
transfer pricing rulings comply with Article 9. Up to the present, CARF
has never accepted taxpayers’ arguments concerning the incompatibility of
Brazilian transfer pricing rulings with the treaties in force.

The Administrative Court recognizes the differences between the Brazilian
transfer pricing rules and the system proposed by the OECD, due to the
referred peculiarities of the Brazilian system: while the OECD rules are open
and flexible in their way of reaching the arm’s length, Brazil has adopted
specific and close methods.” Nevertheless, CARF decided that there is no
conflict between the Brazilian transfer pricing rules and those of a tax treaty
inspired by the OECD Model, even taking into consideration the risk that the
arm’s length price might not be reached properly, since Brazil does not adopt
Article 9(2) of the Model (correlating adjustment), having reserved the right
of its non-inclusion in the positions on the article. Moreover, CARF stated
that since Brazil is not a Member country of the OECD, its Guidelines are not
binding in respect of the effectiveness and application of domestic law."

One provisional decision, issued by a judicial court, has accepted such an
argument, but this decision is not yet final and should not be considered as a
precedent.

5.3.5 Independent personal services (Article 14), directors’ fees
(Article 16) and artistes and sportsmen (Article 17)

All Brazilian tax treaties deal in Article 14 with the independent personal
services matter (with the exception of its treaty with Japan, which does so in
Article 13). However, most of them do not adopt the ‘fixed base’ criterion for

> Schering do Brasil Quimica e Farmacéutica Ltda. v. 7th Judgment Panel of Federal Revenue
Officer of Sio Paulo, CARF, 17 April 2008, judgment No. 101-96.665.

® The Brazilian Revenue Service has pronounced with the same understanding on many
occasions, as in Decisions No. 19, 20 and 21 of 2000 or Consultation No. 6 of 2001 and
No. 431 of 2007.
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the taxation of independent personal services in the source country, as
provided by the OECD Model before the exclusion of Article 14 in 2000
and currently by the UN Model.

The criterion generally adopted is that the gains arising from independ-
ent activities or services of a resident of a contracting state shall be taxed
only in that state, unless the remuneration for such activities or services is
paid by a company (or merely a resident in Brazil’s treaties with India,
Israel, Portugal and Ukraine) or a PE of the other contracting state, when it
will also be taxed in that other state. The protocols of its treaties with
Canada, the Czech Republic, Denmark, Ecuador, Hungary, Italy, Luxem-
bourg, Mexico, the Philippines, South Korea and Spain determine that the
provisions of Article 14 shall apply even if the activities referred to are
exercised by a partnership.

Some of Brazil’s treaties (those with China, Ecuador and Japan) adopt the
‘fixed base’ criterion, while others (those with Argentina, Chile, Mexico, Peru
and South Africa), besides the fixed base, adopt the 183-day period of stay
criterion, which is similar to the provision of Article 14(1)(b) of the UN
Model.

The provision of Article 16 of the OECD Model concerning taxation of
directors’ fees is reproduced in all Brazilian tax treaties. However, the treaties
also expand the article’s coverage to members of boards other than the board
of directors, such as the board of auditors and the board of officers. Brazilian
tax treaties do not mention the ‘top-level managerial position as provided by
Article 16(2) of the UN Model.

Concerning the taxation of artistes and sportsmen (Article 17 of the
Models), most Brazilian tax treaties follow the provisions of the OECD Model
(which are the same as those of the UN Model). Some of its treaties, however,
have a different wording in para. 2, which deals with the situations where the
income resulting from artistes’ and sportsmen’s activities accrues to other
persons — its treaties with Austria, the Czech Republic, Denmark, Ecuador,
Hungary, Norway, the Philippines, Spain and Sweden mention in Article 17(2)
only the circumstance of the activity being provided in a contracting state by
an enterprise resident of the other contracting state when it shall be taxed in
the first-mentioned contracting state (in this case, the ‘other person’ of the
Models would be only a legal entity). Earlier Brazilian tax treaties (those with
Belgium, France and Japan) and those with Argentina and Luxembourg only
provide Article 17(1), perhaps because the 1963 OECD Draft Convention did
not have an Article 17(2).

In 2008 the Superior Court of Justice judged an appeal by Paulo Roberto
Falcdo,” a famous former soccer player who went to Japan to be a soccer coach

7" Paulo Roberto Falcdov. National Treasury, Superior Court of Justice, 27 May 2008, Special
Appeal No. 882785.
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of a local team. In this case, the remuneration received by Mr Falcao had been
taxed in Japan but not in Brazil. The tax authorities claimed for the Brazilian
income tax on the remuneration derived in Japan.

Among other arguments, the Court stated that a soccer coach could be
considered as a ‘public entertainer’), given that he collaborates with the team.
In this way, Article 15° of Brazil’s treaty with Japan would be applicable.
However, it is important to mention that this question was superficially
analysed by the Court and the core of the decision was based on certain
specific provisions of Brazilian domestic legislation.

Some Brazilian tax treaties limit the scope of Article 17. Its treaties with
India, Israel, the Philippines, South Africa and South Korea exempt in a
contracting state events supported by public funds of the other contracting
state in a provision similar to that given by para. 14 of the OECD Commen-
taries to Article 17. Its treaty with Portugal extends the exemption to activities
supported by funds of entities with their corporate capital composed mostly
by public funds. Its treaties with China, the Czech Republic and Hungary
exempt activities performed within the framework of cultural exchange
agreements between the governments, while its treaty with Canada exempts
income derived by a non-profit organization the status of which is certified by
the competent authority of the contracting state in which it is resident.

5.4 Dividends, interest, royalties and capital gains
5.4.1 Dividends: Article 10

Brazilian tax treaties deal with the taxation of dividends in Article 10 (with the
exception of its treaty with Japan, which does so in Article 9). Most of its treaties
restrain the taxation of the dividends in the source country if the beneficial
owner is a resident of the other contracting state at a 15 per cent maximum rate
of the gross amount, as provided by Article 10(2)(b) of the OECD Model.
However, many of Brazil’s treaties do not set forth a lower rate in the case of
the beneficial owner being a company which directly holds a percentage of the
company paying the dividends, as provided by Article 10(2)(a) of the OECD
Model — this is what happens in its treaties with Austria, China, the Czech
Republic, Ecuador, Denmark, France, Finland, Hungary, India, Italy, the
Netherlands and Norway. The treaties that limit the taxation on dividends
in the source country to a lower rate in the case of substantial participation in
the capital of the paying company generally do so at a 10 per cent rate (instead

8 Article 15: ‘Notwithstanding the provisions of Articles 13 and 14, income derived by
public entertainers, such as theatre, motion picture, radio or television artistes, and
musicians, and by athletes, from their personal activities as such may be taxed in the
Contracting State in which these activities are exercised.
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of the 5 per cent rate provided by the OECD Model); however, this is
conditioned to a direct participation of 20 per cent in the treaties with Mexico
and Peru, 25 per cent in the treaties with Chile, Israel, Portugal, South Africa,
Spain and Ukraine, 10 per cent in the treaties with Belgium and Japan, and
15 per cent in the treaty with Luxembourg.

Brazil’s treaty with Denmark provides dividend taxation at source at a
25 per cent maximum rate, as does its treaty with Sweden (if the beneficial
owner is not a company, when the maximum rate shall be 15 per cent) and the
Philippines (with a 15 per cent maximum rate in cases of companies, includ-
ing partnerships). Its treaty with Japan provides a unique maximum tax rate
of 12.5 per cent, while its treaty with Argentina does not provide any rate
limitation for dividend taxation at source.

As can be noted, Brazilian tax treaties generally adopt a maximum rate of
15 per cent in the taxation of dividends at source, as provided by Article 10(2)
(b) of the OECD Model. It should be noted that when Brazil negotiated its
treaties, the average rate for taxation at source of dividends was 25 per cent.
Thus, if treaties provided for a maximum taxation rate of 15 per cent, this
could be considered a reduction of Brazilian tax (or a tax incentive) in favour
of the investor. However, Brazil presently does not tax dividends. This is not
a tax incentive in Brazil, but rather a tax policy which avoids economic
double taxation: since companies are taxed, there is no reason for a second
taxation of the same profits when distributed.

Article 10(3) of the OECD Model (reproduced in the UN Model) makes an
enumeration of examples found in the majority of countries as ‘dividends,
since it was not possible to define them in an exhaustive and general formula
due to the peculiarities of each domestic law. Thus, both Models consider as
dividends income from corporate rights not mentioned in the paragraph that
is subjected to the same taxation treatment as income from shares by the law
of the state of residence of the company making the distribution.

The provision of such a paragraph is reproduced in all Brazilian tax treaties,
sometimes with additions, as in the treaty with Portugal, which states that the
term ‘dividends’ shall be deemed to also include profits derived under an
account or arrangement for participation in profits, or the treaties with
Argentina, Canada, Ecuador, Hungary, Italy and the Philippines, which pro-
vide in their protocols that it is understood that in the case of Brazil, the term
‘dividends’ also includes any distribution in respect of certificates of an
investment trust that is a resident of Brazil.

Article 10(4) of the OECD Model (reproduced in the UN Model), which
establishes the inapplicability of paras. 1 and 2 to dividends on shares that
are effectively connected with a PE of the recipient in the source country, is
adopted by all Brazilian tax treaties. Nevertheless, some treaties (those with
Argentina, Chile, China, the Czech Republic, Hungary, Mexico, Peru, the
Philippines and South Africa) widen the scope of the article to also cover
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dividends connected with a fixed base for independent activities, as provided
by the 1977 OECD Model and still provided by the UN Model. The
inclusion of such a provision does not seem to be as a result of Brazilian
initiative, but rather an acceptance of the suggestion of the Models, since
there is no particularity of Brazilian law which could require such a
provision.

The provisions of Article 10(5) of the Models, which rules out the extrater-
ritorial taxation of dividends, are adopted by most Brazilian tax treaties.
However, the earliest treaties (such as those with Austria, Denmark, France,
Japan, Spain and Sweden) do not include such provisions. The first treaty to
adopt the provisions was with Belgium, concluded in 1972, and it adopted the
paragraph as provided by the 1963 OECD Draft Convention, without men-
tioning the exception of effective connection with a PE. So did the treaty with
Luxembourg, concluded in 1978, which also adopted Article 10(5) of the 1963
OECD Draft Convention. However, the treaty with Italy a month earlier
(October 1978) had already adopted such a provision as it was provided by
the 1977 OECD Model. From then on, all Brazilian tax treaties included the
Model’s Article 10(5), mostly with the wording of the UN Model, which (as
the 1977 OECD Model did) still provides the connection with a ‘fixed base’
besides the PE. The treaty with Mexico is the only one that does not mention
the prohibition of taxation on the company’s undistributed profits, as pro-
vided by the final part of Article 10(5) of the Models.

Reflecting a position made on Article 10(5) of the OECD Model (where
Brazil reserves the right to ‘levy withholding tax on profits of a permanent
establishment at the same rate of tax as is provided in paragraph 2, as is the
traditional rule in the Brazilian income tax system’), Brazilian tax treaties
include in Article 10 a provision dedicated to the tax treatment of PEs of the
other contracting state situated in Brazil. Generally, the provision limits such
withholding tax at source to 15 per cent (25 per cent in the treaty with
Denmark, 10 per cent in the treaties with Chile, Finland, Israel, Mexico, Peru,
South Africa and Ukraine, and 12.5 per cent in the treaty with Japan, while the
treaty with Argentina does not provide any limit) of the gross amount of the
profits of that PE determined after the payment of the corporate tax related to
such profits. The treaty with Spain states that this withholding tax shall be
applicable only when the profits are effectively transferred abroad.

The treaties that Brazil has concluded more recently (those with Mexico,
Peru, South Africa and Ukraine) provide an anti-abuse rule regarding divi-
dends dealing with source taxation as suggested by para. 21.4 of the Commen-
tary to Article 1 of the OECD Model, stating the inapplicability of the
provisions of Article 10 if it was the main purpose or one of the main
purposes of any person concerned with the creation or assignment of the
shares or other rights in respect of which the dividend is paid to take
advantage of the article by means of that creation or assignment.
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5.4.2 Interest: Article 11

Concerning interest, almost all Brazilian tax treaties limit taxation at source
to 15 per cent of the gross amount (the exceptions are the treaty with Japan
(12.5 per cent) and the treaty with Argentina, which does not provide any
limitation at all), while the OECD Model provides a limit of 10 per cent —
Brazil reserved its position on the rate provided by the Model.

However, many of Brazil’s treaties additionally set forth a lower rate of
10 per cent for interest from loans and credits granted by a bank for a
period of at least seven years (those with Luxembourg, the Netherlands and
South Korea), eight years (Hungary) or ten years (the Czech Republic)
in connection with the selling of industrial equipment or with the study,
installation or furnishing of industrial or scientific units, as well as with
public works. According to its treaties with Belgium and France, the
referred bank must have participation from public bodies of specialized
financing. Its treaty with Canada provides that a 10 per cent maximum rate
at source will be applied to interest arising in Brazil and paid to a resident of
Canada in respect of a loan guaranteed or insured by the Export Develop-
ment Corporation of Canada for a minimum period of seven years. Its treaty
with Sweden increases the maximum rate at source to 25 per cent if the
recipient is an individual or a partnership.

In spite of the fact that the OECD Committee on Fiscal Affairs criticized the
original provision of the Model Convention regarding the concept of interest
and changed it in the 1977 review (the revision was intended to be exhaust-
ive), most Brazilian tax treaties (including those signed after 1977) adopt
Article 11(3) of the 1963 OECD Draft Convention.

To this effect, almost all Brazilian tax treaties (the exceptions are those with
China, Finland and Ukraine) consider interest as any income assimilated to
income from money lent, according to the tax law of the contracting state in
which the income arises (as stated in the position on Article 11(3)). This
clause was severely criticized by the Committee on Fiscal Affairs since 1977
(when it was deleted from the OECD Model) by the argument that it does not
offer security from a legal point of view, as changes in domestic law would
affect the treaty and therefore the Model’s references to domestic law should
be avoided as far as possible. In another deviation from the Model provision,
Brazilian tax treaties regard penalty charges for late payment as interest for the
purposes of Article 11 (as has been pointed out in the positions on the
Commentary to Article 11 of the OECD Model), with the only exceptions
being the treaties with China and Hungary.

Brazil’s treaties with Italy, Luxembourg, the Netherlands and Norway also
establish in their protocol that it is understood that the commissions paid by a
resident of Brazil (or any of the contracting states, in the case of its treaty with
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Chile) to a bank or financial institution in connection with services rendered
by such a bank or financial institution are considered to be interest.

An issue which is very relevant to Brazil and which is reflected in almost all
its treaties (except those with China, Finland and Ukraine, as mentioned
above) is that the definition of interest is extended to all payments which,
according to the legislation of the source state, are considered interest. The
relevance of such a provision is due to a particularity of the Brazilian tax
system, which, according to Law No. 9,249/95, stipulates that type of interest
paid as remuneration on the company’s equity (‘juros sobre o capital proprio’).

There is much discussion in Brazil as to whether such payments should be
dividends or interest, since, on the one hand, they are paid only to sharehold-
ers in proportion to their equity participation and only if the company has
profits to be distributed. Furthermore, the payment of such interest may be
deducted from dividends due to the shareholders. For this reason, it could be
claimed that Article 10 would be applicable for such payments. On the other
hand, the statute referred to above explicitly declares that for tax purposes,
such payments shall be deemed to be interest and shall be treated as interest,
both for the purposes of deducting such payments from companies’ profits as
well as for taxing payments at source (it should be recalled that dividends are
not taxable at source in Brazil, while interest is subject to such taxation).

Therefore, when treaties refer to the domestic tax definition of interest, it
should be understood that the referred interest on a company’s equity shall be
included in Article 11, not in Article 10. Some of Brazil’s recent treaties (those
with Chile, Israel, Mexico, Peru, Portugal, South Africa and Ukraine) provide
in their protocol that interest paid as remuneration on the company’s equity
in accordance with Brazilian tax law shall also be considered interest for the
purposes of Article 11.

Article 11(4) of the OECD Model, which concerns the inapplicability of the
limitation at source for interest taxation if the recipient has a PE in the source
country effectively connected with the interest paid, is adopted by all Brazilian
tax treaties. Most commonly, the provision is closer to its original wording in
the 1963 OECD Draft Convention, which does not mention the connection
with a fixed base for independent activities. None of the treaties has adopted
Article 11(4) of the UN Model, which also provides for the inapplicability of
the limitation in case interest is connected with business activities in the
source country of the same or similar kind as those effected through the PE
due to the ‘limited force of attraction rule’ in Article 7 of that Model.

However, concerning interest, almost all Brazilian tax treaties (the excep-
tion is that with Japan) provide for a paragraph in Article 11 which subordin-
ates the application of the convention not only according to the residence of
the creditor and debtor of the interest in the contracting states, but also
considering the place of the PE (that must be in the creditor’s own country
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of residence). Thus, such a provision derogates the treaty relativity principle,
which is only concerned with the residence of the creditor and debtor, with
the place where the PE is located being irrelevant. To this effect, reflecting the
Brazilian position on Article 11(4) of the OECD Model, the treaties provide a
clause by which the interest taxation limitation at source is inapplicable to
interest arising in a contracting state and paid to a PE of an enterprise of the
other contracting state that is situated in a third state.

Due to the particularity of Brazil’s treaty with Japan, this is the only case
where a payment made to a PE of a Japanese company (usually a bank) not
situated in the contracting state shall be protected by the treaty.

As Brazil stated in its position on Article 11(2) of the OECD Model, its
treaties (with the exception of those with Peru and Chile) include a para-
graph in Article 11 exempting from taxation at source interest from the
public debt paid to the government of the other contracting state or to one
of its political subdivisions or agencies. Sometimes the agencies that can
benefit from the exemption are enumerated in the treaty (the treaties with
Argentina, Austria or the Czech Republic — in the case of Austria, the
protocol provides that interest from loans granted by the Bank of Brazil
and the Oesterreichische Kontrollbank Aktiengesellschaft shall be exempted in
the source country). However, more often the provision states that whenever
the interest is paid by the government of a contracting state (or one of its
political subdivisions or a local authority thereof or any agency, including a
financial institution), it will only be taxed at source.

The rule that the source state of the interest is the residence state of the
payer (with the exception of interest-bearing loans economically linked with
a PE, when the source of the interest is the contracting state where the PE is
situated) is adopted by all Brazilian tax treaties. Most of the treaties provide
such a provision with the 1963 OECD Draft Convention wording (even the
treaties signed recently, such as those with Israel and Ukraine) — they
mention the circumstance when the payer is the state itself, a political
subdivision or local authority of the state. A few treaties (such as those with
China, Ecuador and Hungary) adopted the 1977 OECD Model wording,
which excluded mention to the circumstance referred to above and added
the exception of the connection with a fixed base for independent activities
along with the PE connection. However, the latest treaties signed by Brazil
(those with Mexico, Peru and South Africa) adopt Article 11(5) of the UN
Model, which provides the connection with the fixed base to establish the
source of the interest, as the 1977 OECD Model did. The treaty with
Argentina adds a rule in its protocol by which interest is deemed to arise
in Argentina when the capital on which the interest is paid is placed or
economically used in its territory.

Article 11(6) of the OECD Model (which is identical in the UN Model),
which restricts the application of Article 11 in cases where the amount of
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interest paid is not stipulated at an arm’s length basis, was adopted in all tax
treaties that Brazil has signed. It should be noted that Brazilian transfer
pricing rules provide for a limitation of interest paid to related parties, which
may not exceed the Libor rate (for six-month loans, irrespective of the actual
duration of the loan) plus 3 per cent. Several scholars in Brazil claim that such
a predetermined margin is not at arm’s length, but the tax authorities will
respond that there is no international standard for arm’s length.

Recent Brazilian tax treaties (those with Chile, Peru, South Africa and
Ukraine) also set forth an anti-abuse rule to interest, as suggested by para.
21.4 of the Commentary to Article 1 of the OECD Model.”

5.4.3 Royalties: Article 12

Regarding royalties, Brazil — in clear contrast to the OECD position but in
accordance with Brazilian tradition in its treaties — has rejected the exclusive
taxing right of the residence state, as positioned on Article 12. To this effect,
Brazil follows the policy of the UN Model, which allows royalties taxation at
source. Generally, Brazil has agreed in its treaties upon a maximum
withholding tax of 15 per cent on royalties (with the exception of the 12.5 per
cent rate in its treaty with Japan, which represents half of the usual 25 per cent
rate applicable at the time of the conclusion of the treaty).

Brazilian treaties signed recently (those with Israel and South Africa)
reduce the withholding tax on royalties to a 10 per cent rate — such a
reduction also provoked a rate decrease to 10 per cent in the treaties with
Spain, Mexico and South Korea, which have a form of most favoured nation
clause in their protocols. Many treaties, however, provide for an exception to
this 10 per cent or 15 per cent rate for cases where the royalties arise from the
use or the right to use trade marks, when the maximum rate at source is 25 per
cent (those with Austria, Belgium, China, the Czech Republic, Denmark,
Ecuador, France, Finland, Hungary, India, Japan, the Netherlands, the Philip-
pines, South Korea and Sweden).

Some Brazilian treaties also provide a lower rate of 10 per cent (those
with Austria, Belgium, Finland and France) on royalties arising from the
use or the right to use any copyright of literary, artistic or scientific work
or for the use of, or the right to use, any films or video tapes for television
or radio broadcasting produced by a resident of one of the contracting
states. The treaty with Argentina does not provide any limitation for the
taxation of royalties at source. Most Brazilian tax treaties, especially those

® “The provisions of this Article shall not apply if it was the main purpose or one of the
main purposes of any person concerned with the creation or assignment of the debt-
claim in respect of which the interest is paid to take advantage of this Article by means of
that creation or assignment.
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signed after the 1977 OECD Model, require the recipient of the royalties
to be the beneficial owner.

Brazil adopts an extended concept of royalties. Thus, it has decided to
maintain the traditional definition of royalties (which includes inter alia
leasing, as provided by the 1977 OECD Model). The definition also includes
payments from films and tapes for television broadcasting, as provided by the
UN Model.

Since the royalties provision has always been a focus of Brazilian treaty
negotiators, in several agreements they obtained a statement in the proto-
col with the view to including technical assistance and technical services
within the scope of Article 12. This occurred for the first time in the
treaties with Denmark and Spain (both signed in 1974). This provision
did not appear in the treaties with Austria and Sweden (both signed in
1975), but from then on, it was a constant feature in all subsequent treaties
in force in Brazil, except for that with Finland, which contains no such
provision. Evidence that Brazil wishes this to be a basic characteristic of its
treaties is the provision of its treaty with Israel, which contains something
similar to a most favoured nation clause. Accordingly, the protocol to this
treaty provides for an extension of Article 12 to technical assistance, but it
declares that if in future Brazil shall accept to sign a tax treaty with a non-
Latin American country which does not provide for the extension of
Article 12 to technical services, then the same regime shall also be applied
to Israel.

Brazilian authorities, however, understand that income from services which
would not be included in Article 12 (in the case of Brazilian treaties, very few
services would not be included therein due to the broad interpretation of
royalties and technical services) would automatically fall within the scope of
Article 21, not Article 7 — but, deviating from Article 21 of the OECD Model,
Brazil also claims that the source state is entitled to unlimitedly tax such
‘other income’, provided that it derives from the source state.'”

In order to justify their position, the Brazilian tax authorities argue that the
scope of Article 7 is restricted to the taxation of profits, meaning that Article 7
would only be applicable in the circumstances where taxation would reach
companies’ profits. They claim that profits of non-residents are not taxable in
Brazil; only some items of income are taxable. Since Article 7 would protect
non-residents from taxation of their profits, it would not be a protection
against taxation of mere items of income.

Of course, this has been heavily criticized by treaty partners and also by the
majority of Brazilian scholars. As pointed out by Alberto Xavier, since it
provides the exclusive taxation right to the residence state in the absence of
a PE, Article 7 is precisely applicable to the circumstance when the company

19 See the Brazilian Revenue Service’s Normative Declaratory Act No. 01/00.
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of a contracting state does not have a PE in the other contracting state, which
generally happens to be the case for services.''

The wording of Article 7(7) itself assumes that it is applicable to items of
income, not only to profits as a whole, since it recognizes that the profit is
compounded by several items of income, which may or may not be discip-
lined in a specific article of the Model Convention. Thus, the profit taxable
under Article 7 is not just that which matches with the definition of profit
given by Brazilian domestic law (the result from the receipts and expenditures
accounting), as intended by the tax authorities.

As noted by Rothmann, Article 7 covers all the income derived from
business activities which are not disciplined in a specific article of the Model
Convention (as interest, dividends and royalties): the general concept of
business profit covers a plurality of income attributable to an enterprise.'”

Moreover, according to Alberto Xavier, the ‘other income’ provided by
Article 21 is income that is unusual, atypical or of little expression, which
would not justify a proper discipline in the Model Convention, and therefore
services could not be taxed under such an article."”

Nevertheless, as a matter of practice, services rendered to Brazilian parties
are subject at least to the risk of such taxation. What makes this a dramatic
situation is that usually Brazilian treaty partners would not recognize Brazil’s
right to tax services rendered in Brazil without a PE, due to Article 7.
Consequently, there is the risk that tax paid in Brazil would not be offset
against the tax due in the residence state. Recently, this issue has been
successfully resolved between Brazil and Spain, whereby the latter recognized
a broad interpretation to Article 12 but, on the other hand, Brazil agreed not
to apply Article 21 to the remaining services."* Unfortunately, the same
understanding was not found with Germany and this seems to be one of
the reasons why Germany revoked its treaty with Brazil.

In a case judged recently dealing with technical assistance services rendered
by a Finnish company (which did not have a PE in the country) to a Brazilian
company, the tax authorities, claiming the fact that Brazil’s treaty with
Finland does not include technical services in Article 12, understood that
such income should be taxed as ‘other income’ under Article 21 instead of
being taxed under Article 7."” Nevertheless, the Federal Court, adopting the
argument that a tax treaty must be interpreted according to its own

"' See A. Xavier, Direito Tributdrio Internacional do Brasil (Rio de Janeiro: Forense, 2004),
p. 695.

See G. W. Rothmann, ‘Problemas de qualificagao na aplicacdo das convengdes contra a
bitributagdo internacional, 76 Revista Dialética de Direito Tributdrio 76 (2002), 33—43.
See Xavier, Direito Tributario Internacional, p. 698.

See the Brazilian Revenue Service’s Interpretative Declaratory Act No. 27/04.

Veracel Celulose S.A. v. National Treasury, 2nd Region Federal Court, 16 March 2010,
judgment No. 2004.50.01.001354-5.
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circumstances and context, always regarding the differences between the
languages and the understandings and not according to the technical mean-
ings of the domestic law, concluded that the income was clearly a profit and
therefore should be taxed according to Article 7 of the tax treaty.

The exception for residence-state taxation of royalties provided by Article
12(3) of the OECD Model (when the beneficial owner of the royalties, being
resident of a contracting state, carries on business in the other contracting
state in which the royalties arise through a PE effectively connected with the
payment of the royalties) is adopted by all Brazilian tax treaties. However,
most treaties adopt the wording of the 1963 OECD Draft Convention, which
does not mention the application of Article 14 in the case of independent
activities through a fixed base connected to the royalties, which would have
been the case in the 1977 OECD Model and is still provided by the UN Model.

The ‘permanent establishment limited force of attraction’ rule provided by
the UN Model, which excludes from the scope of Article 12 royalties received
in connection with business activities of the same or similar kind as those of a
PE in the source country, was not adopted in any of the tax treaties that Brazil
has signed.

The provisions of Article 12(4) of the OECD Model (reproduced in the UN
Model), which deal with cases where the amount of royalties paid was not
stipulated at arm’s length due to special relations between the payer and the
beneficial owner of the royalties, are adopted in all Brazilian tax treaties. It
should be noted that Brazilian tax treaties will usually include in the protocol
a provision stating that the present limitation imposed by Brazilian legislation
on the deduction of royalties will not be affected by the treaty. Accordingly,
Brazilian transfer pricing rules do not apply for royalties paid from Brazil;
there is an older provision concerning royalties that limits payments from 1 to
5 per cent of the revenues, irrespective of the peculiarities of the concrete case.
If the protocol provides for such limitation, the arm’s length issues cannot be
discussed by the taxpayer.

As Brazilian tax treaties provide for the taxation of royalties at source,
they also add a paragraph in Article 12 determining the place which is their
source (as positioned in the OECD Commentaries). To this effect, most
treaties make an analogy to Article 11(5), with the wording of the 1963
OECD Draft Convention, which defines the source for interest. Thus, for
most of the treaties, royalties are deemed to arise in a contracting state
when the payer is that state itself, a political subdivision, a local authority
or a resident of that state (source of payment). Where, however, the person
paying the royalties, whether a resident of a contracting state or not, has in
a contracting state a PE in connection with which the obligation to pay the
royalties was incurred and such royalties are borne by the PE, such
royalties are deemed to arise in the contracting state in which the PE is
situated. Some treaties (those with Argentina, China, Ecuador and
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Hungary) also add the connection with a fixed base for independent
activities for establishing the source. The treaties with Chile and South
Africa adopt Article 12(5) of the UN Model, while the treaties with Mexico
and Peru adopt it partially, excluding the requirement of the royalties to be
borne by the PE or fixed base.

As they do in the case of interest, Brazil’s treaties with Chile, Peru, South
Africa and Ukraine (among the most recent signed) provide an anti-abuse
rule for royalties, with the wording suggested by para. 21.4 of the Commen-
tary to Article 1 of the OECD Model."®

5.4.4 Capital gains: Article 13

Regarding Article 13 of the Models, Brazil’s treaties generally adopt the
provision of Article 13(1), by which gains derived from the alienation of
immovable property may be taxed in the contracting state where such
immovable property is situated.

The provision of Article 13(2) of the Models, which deals with the
alienation of movable property forming part of the business property of a
PE of an enterprise, is adopted by Brazilian tax treaties (with the exception of
those with Argentina, Canada and Ecuador). Thus, such alienation is taxed in
the contracting state where the PE is located. Most Brazilian tax treaties also
include the fixed base for independent personal activities, as provided by the
1963 and 1977 OECD Models and still provided by the UN Model (the
exceptions are those signed with Finland, France, India, Israel, Portugal,
South Korea and Ukraine).

The rule by which gains from the alienation of ships and aircraft (and the
movable property pertaining to their operation) operated in international
traffic shall be taxable only in the contracting state in which the place of
effective management of the enterprise is located, provided by both the OECD
and UN Models, is adopted by most of the tax treaties that Brazil has signed.
However, the treaties do not cover in their Article 13 inland waterways
transport (as they also did not regarding Article 8), while the treaties with
Peru and Chile also cover in Article 13 land transport vehicles. There are
exceptions to the provisions of the Models, as the treaties with Chile, Finland,
Japan, Peru, the Philippines, South Africa and South Korea state that such
gains shall be taxable only in the contracting state where the selling enterprise
is a resident (note that these treaties also provide in Article 8 the taxation at
the state of residence and not at the place of effective management).

16 “The provisions of this Article shall not apply if it was the main purpose or one of the
main purposes of any person concerned with the creation or assignment of the rights in
respect of which the royalties are paid to take advantage of this Article by means of that
creation or assignment.
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Brazil’s tax treaties do not adopt Article 13(4) of the OECD Model, nor do
they adopt the same paragraph of the UN Model. Its treaties with Finland,
Israel and South Africa are the only ones that provide a paragraph in Article
13 dealing with gains from alienation of shares. In its treaties with Israel and
South Africa, gains from the alienation of shares of a company the assets of
which consist ‘more than one half’ (Israel) or ‘principally’ (South Africa) of
immovable property may be taxed in the contracting state where such prop-
erty is situated. Its treaty with Finland provides that gains from the alienation
of shares which entitle the owner to the enjoyment of immovable property
held by the company, the income from the direct use, letting or use in any
other form of such right to enjoyment may be taxed in the contracting state in
which the immovable property is situated.

In contrast to the Models, Brazilian tax treaties provide that gains from the
alienation of any property different from those referred to previously
(immovable property, movable property of PE, ships and aircraft) may be
taxed in both contracting states. To this effect, Brazil has taken a position on
Article 13 of the OECD Model reserving the right to tax at source gains from
the alienation of property situated in a contracting state other than property
mentioned in Article 13(1), (2) and (3). The only exception is its treaty with
Japan, which adopts the Model Convention rule by which such gains are
taxable only in the contracting state of which the alienator is a resident.

It is worth mentioning that in cases where both the seller and buyer are not
resident in Brazil, domestic law also provides for taxation in Brazil of capital
gains deriving from the sale of Brazilian assets.

5.5 Employment and other dependent activities
5.5.1 Income from employment: Article 15

Regarding income from employment taxation, Brazilian tax treaties adopt the
place of work principle of Article 15(1) of the Models: such income is taxable
in the state where the employment is actually exercised.

The exceptions to the general rule provided by Article 15(2), by which
income from employment shall be exempted in the country where the activity
is exercised, were also adopted by Brazilian tax treaties. In those treaties signed
after 1992, the condition of the 183-day period limitation (the treaty with
South Korea is the only one to provide a different period of 182 days) may not
be exceeded ‘in any twelve-month period commencing or ending in the fiscal
year concerned’, as defined in the 1992 OECD Model.

In previous treaties, the provision is that the 183-day period shall not be
exceeded in ‘the fiscal year concerned, as provided by the 1963 OECD Draft
Convention and the 1977 OECD Model — this formulation was changed by
the Models, as it created difficulties whenever the fiscal years of the
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contracting states did not coincide and opened the way for tax avoidance
opportunities. Some treaties (those with Finland, India, Israel, the Nether-
lands, Portugal, South Korea and Ukraine) do not provide the exception of
the remuneration not being borne by a fixed base of the employer in the
source country (as provided by the 1963 and 1977 OECD Models and still
provided by the UN Model), but merely make reference to the PE.

The provision of Article 15(3) of the Models, which deals with taxation of
the remuneration of the crews of ships or aircraft operated in international
traffic, is generally adopted by Brazilian tax treaties. However, Article 15(3) of
the treaties does not mention remuneration derived from employment exer-
cised aboard boats engaged in inland waterways transport. The treaties with
Chile and Peru also cover income from employment exercised on land
transportation vehicles.

Nevertheless, certain Brazilian treaties contain different solutions to the
circumstance of Article 15(3). The treaties with Chile, Finland, Peru and the
Philippines provide that remuneration from employment exercised aboard
boats and aircraft shall be taxed in the contracting state where the employee is
resident. By contrast, the treaties with Japan, South Africa and South Korea
provide that such remuneration may be taxed in the contracting state where
the enterprise is resident, as suggested as an alternative rule by the Commen-
taries to Article 15 of the OECD Model.

5.5.2 Pensions: Article 18

Regarding pensions, Brazilian tax treaties generally do not adopt the rule of
Article 18 of the OECD Model by which the residence state of the recipient
has the exclusive right of taxation — only the earliest treaties (those with
Belgium, France and Japan) adopt such a provision.

Some Brazilian treaties (those with China, Mexico, Portugal and Ukraine)
adopt Article 18 of the UN Model, i.e. they assign to the residence state the
exclusive right to tax pensions and other similar remuneration, but set forth
that pensions payments made under a public scheme of the social security
system of a contracting state shall be exclusively taxed in the source state (or
cumulatively by the source state in the treaty with Finland). The treaties with
China, Mexico and Ukraine also add the exception when the pension may be
taxed in the source state if the payment is made by a resident of such a
contracting state or by a PE situated therein, as is provided by Article 18B of
the UN Model.

Some Brazilian treaties assign the exclusive right to tax pensions to the
residence state of the recipient until a determined amount of payment and
the value exceeding such a limit may be taxed in both contracting states.
The treaties with the Czech Republic, Hungary, Luxembourg, South Korea
and Spain provide a limit of USD 3,000 per year, while the treaty with Sweden
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provides a limit of USD 4,000 per year, the treaty with Canada a limit of CAD
4,000 per year and the treaties with Italy and the Netherlands a limit of USD
5,000 per year.

According to Brazil’s treaties with India, Israel, Peru and South Africa, both
contracting states may tax pensions, with the exception of payments related to
public social security programmes, when the right is exclusive of the source
state. Its treaties with Norway and the Philippines give an unlimited taxation
right to both contracting states in relation to pensions. Its treaties with
Argentina, Austria, Chile, Denmark and Ecuador foresee an exclusive right
to tax pensions to the source state. Thus, it can be seen that Brazilian tax
treaties adopt many solutions to the taxation of pensions, most of them
different from provisions of the OECD and UN Models.

Reflecting the Brazilian position on Article 18 of the OECD Model, most of
its treaties include in the pensions article an explicit reference to annuities,
along with their definition.” Expanding the original scope of the article (as
can be seen in the Commentaries, the article only applies to payments that are
in consideration of past employment), some treaties (those with Canada, the
Czech Republic, India, the Netherlands and Norway) also include alimony in
Article 18.

5.5.3 Government service: Article 19

Concerning taxation of remuneration in respect of government service
(Article 19 of the Models), the earliest treaties concluded by Brazil (those
with Belgium, Denmark, France and Japan) did not adopt the rule of Article 19
of the 1963 OECD Draft Convention. Such treaties assign the exclusive right
on the taxation of government services’ remuneration to the country which
pays it, unless such remuneration is granted to a national of the other country,
when it shall be taxed by both states.

From 1977 onwards, Brazilian tax treaties generally adopted the provisions
of Article 19 of the 1977 OECD Model. Some treaties (those with Argentina,
the Czech Republic, Ecuador, Hungary, Italy, the Philippines and South
Korea) add an explicit provision stating that pensions paid with resources
deriving from the social security system of a contracting state shall be taxable
only in that state.

Brazil’s treaties with Argentina, Ecuador, India and Peru do not adopt the
rule of Article 19(2)(b) of the Models, which provides an exception to the
exclusive right of the source state to tax pensions derived from services
rendered to its government if the recipient is a resident and national of the

17 “Stated sum payable periodically at stated times during life or during a specified or

ascertainable period of time, under an obligation to make the payments in return for
adequate and full consideration in money or money’s worth.
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other contracting state. Its treaties with Canada and Chile do not adopt
Article 19(2) at all.

Brazil’s treaty with Portugal assigns the right to tax remuneration from
services rendered to the government to both contracting states. All Brazilian
tax treaties nevertheless adopt the rule of Article 19(3) of the Models, which
provides for the application of Articles 15, 16 and 18 (those with Mexico, Peru
and South Africa also refer to Article 17, following the amendment of the
Models) to remuneration in respect of services connected with a business
carried on by a contracting state.

Brazil’s most recent tax treaties (those with Israel, Mexico, Peru and South
Africa) adopt the wording ‘salaries, wages and other similar remuneration’ in
Article 19(1), as put by an amendment in 1994 as a substitution to the
previous ‘remuneration’ to clarify the scope of the article.

5.5.4 Students: Article 20

Brazilian tax treaties adopt the rule of Article 20 of the Models by which
payments received by students for the purpose of their maintenance, educa-
tion or training are exempt in the state that the student is visiting, whenever
such payments are received from sources outside that state. Reflecting the
Brazilian position to Article 20 of the OECD Model, the treaties with Chile,
China, India, Israel, Mexico, Peru and South Africa contain a paragraph
which provides that if a student has income not exempted in the visited
country in the terms of the rule referred to above, he or she shall be entitled
to the same exemptions, reliefs and reductions granted to residents of the
visited state, as provided by Article 20(2) of the 1980 UN Model (in spite of its
exclusion from the Model in 1999, subsequent Brazilian tax treaties still
include this rule).

Expanding the scope of Article 20 (according to the Commentaries, the
article only covers payments received for the purposes of the recipient’s
maintenance, education or training), most Brazilian tax treaties contain a
provision exempting in the visited state the student’s remuneration from
employment in that state that is necessary for his or her maintenance,
education or practical training. This benefit is limited to a period of time,
which is sometimes combined with a maximum amount of remuneration per
year (as in the treaties with Belgium, Denmark, Japan, the Philippines,
Portugal and Sweden)."”

18 This limit can be of two consecutive years (in the treaties with Ecuador, France, Hungary,
Italy, Luxembourg, the Philippines, South Korea and Sweden), three consecutive years
(those with Argentina, Belgium, Denmark and Japan), four consecutive years (that with
Spain) or even five consecutive years (those with India and Norway). The treaties with
Austria and Finland provide an aggregate of 183 days in the year concerned.
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As consequence to the Brazilian position relating to Article 20 of the OECD
Model, almost all Brazilian tax treaties (the exceptions are those with Austria,
Canada, Chile, Finland and Peru) contain an article dealing with professors
and researchers. Most of them exempt in the visited state the remuneration
from their activities, under some conditions: generally, an invitation by the
state, a university or other cultural institution, or an official programme of
cultural exchange, as well as a maximum staying period of two years. The
treaties with India, the Philippines and the Netherlands require the research to
be undertaken in the public interest. In the treaties with China, Denmark,
Norway and Sweden the exemption shall only be given if its beneficiary is
subject to taxation in the other country. The treaty with Portugal provides the
exemption in both states (while the Commentary to Article 20 of the UN
Model establishes that double exemption of teachers is not desirable).

5.5.5 Other income: Article 21

A relevant issue which appears in Brazilian tax policy is that Brazil’s treaties
deviate from the OECD Model in Article 21. Accordingly, the OECD’s under-
standing is that ‘other income’ should be taxed only in the residence state,
while Brazil claims that the source state should also be entitled to unlimitedly
tax such ‘other income’, provided that it derives from the source state (Brazil
has reserved its position on Article 21 of the OECD Model Convention in the
sense of maintaining the right to tax income arising from sources in its own
country). It should be recalled that the Brazilian tax authorities claim that
services not included in Article 12 should be included in Article 21 rather than
Article 7. Since Article 21 provides for the right of the source state to tax
‘other income’, the practical effect of such a position is that Brazil will claim its
right to tax all income deriving from services paid by Brazilian residents.

However, some treaties, among them the earliest ones Brazil has concluded
(those with Belgium, Denmark, Italy, Luxembourg, Spain and Sweden), do
not even require the income to derive from the source state to assign to such a
country the right to tax the ‘other income’. The only exception to these rules is
the case of France, which does not even include an Article 21.

Brazil’s treaty signed with Israel, in spite of not adopting the Model’s rule
for taxation of ‘other income’, adopts the exception of Article 21(2) of the
OECD Model (income effectively connected with a PE), when Article 7 shall
be applied.

By contrast, in the provision in respect of the ‘other income’ taxation,
Brazil’s treaties signed with Portugal, South Africa and Ukraine adopt the
wording of the UN Model in the provision in respect of ‘other income) i.e.
Article 21(1) addresses the exclusive right of taxation to the residence country,
while Article 21(3) assigns the right also to the source state whenever the
income arises there and Article 21(2) provides the exception of income
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effectively connected with a PE (its treaty with South Africa is the only one
that refers to the fixed base).

5.6 Methods to avoid double taxation: Article 23

Brazil traditionally adopts the credit method in its tax treaties. In some (those
with Austria, Belgium, the Czech Republic, France, Hungary, Luxembourg,
the Netherlands and Norway) the exemption method was adopted in the
circumstance where Brazil is the source country of the income, generally
excluding so-called passive income (dividends, interest and royalties) — for
such income, the credit method is provided.

In Brazil’s treaty with Argentina, any income (including passive income)
derived by a resident of Argentina which may be taxed in Brazil shall be
exempted in the residence country, unless it is deemed to arise in Argentina.
In its treaty with Spain, Brazil accepted to exempt its residents in respect of
dividends which may be taxed in Spain, as well as Spain exempting dividends
which may be taxed in Brazil. The treaties with Austria and Ecuador also
exempted Brazil’s residents in respect of dividends which may be taxed in the
other contracting state; however, such an exemption is conditioned to a share
(25 per cent and 10 per cent, respectively) of the capital of the paying
company that must be owned by the resident.

The main focus of Brazilian policy when it comes to methods to avoid
double taxation and tax treaties is the consistent adoption of tax sparing and
matching credit clauses.

As in several other Latin American countries, Brazilian income tax has
traditionally adopted a territorial approach. In fact, it was only in 1995 that
Brazil decided to tax its companies on a worldwide basis. Tax treaties were
therefore not seen as an agreement whereby both countries accept to reduce
their own tax base in order to avoid double taxation, since from the Brazilian
(territorial) perspective, Brazil would be the one to lose its tax base (as, from
the territorial perspective, the residence country would not be entitled to such
tax). Tax treaties were regarded as a tool for achieving development.

Due to the clear difference between capital inflow and outflow in the late
1960s and 1970s, Brazilian treaty negotiators understood that Brazil would
usually be the source state in its treaties. To this effect, the main feature of
Brazilian treaty policy in its first stage was that Brazil would not sign a treaty
with a developed country if it did not contain tax sparing or matching credit
provisions — it would not be acceptable that the only result of the tax treaty
would be reducing Brazilian taxes and simultaneously increasing taxes in the
residence state (due to lower credits), with no benefit to the investor. In fact,
tax sparing and matching provisions may be considered as a good explanation
for the first Brazilian tax treaties to have been signed with Sweden and Japan,
since both countries had already agreed upon similar provisions with other
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countries, thus sharing the Brazilian understanding as to the use of tax treaties
as a tax incentive.

While in the first stage during the late 1960s and 1970s Brazil’s treaty policy
focused on developed countries, in the 1980s Brazil began to negotiate tax
treaties with some developing countries, especially in Latin America, despite
not leaving aside its negotiations with developed countries. It is interesting to
note from this period that Brazil did not follow the same policy with both
groups: while tax treaties with developed countries consistently focused on tax
sparing and matching credits, this was not necessarily true in the case of
developing countries. In some cases reciprocal matching credit clauses were
negotiated. This can be seen, for instance, in the treaties with India, the
Philippines and South Korea.

In recent years, changes in the global economy — and especially changes in
the importance of Brazilian companies in the international scenario, where
many of them are now global players — are reflected in a new Brazilian treaty
policy. Thus, since 2002, a series of new treaties have been signed, always with
countries which are neither traditional investors in Brazil nor have a regional
relationship (Israel, Mexico, Peru, South Africa and Ukraine — treaties were
also signed with Russia and Venezuela but are not yet in force). It is interesting
to note that in this series of treaties, there are no tax sparing or matching
credit clauses. This can most probably be explained by the fact that the treaty
negotiators had no reason to believe that investments would be on a ‘one-way’
basis, as would be the case in a treaty between developed and developing
countries. However, this may also be an interesting sign for the prospects of
new treaties to be signed by Brazil, provided Brazilian companies increase
their participation in the international economy.

It should be noted that while Brazil adopted territorial taxation until
1995 — which was the basis for the Brazilian position not to recognize the
residence state’s claim to tax its own residents for income deriving from
Brazil — the adoption of worldwide taxation in Brazil may be a good
argument for Brazilian treaty partners to not enforce the matching credit
or tax sparing.

In fact, in the case of countries where one can imagine a balance between
inbound and outbound investments, Brazil has not forced a tax sparing or
matching credit. However, the relative success Brazil has already obtained in
its treaty network shows that there does not seem to be a good reason for not
requiring tax sparing and matching credits — although Brazil officially does
not have its own model convention, the clauses mentioned above are already
part of Brazilian tradition in its treaties. It is very unlikely that Brazil would
accept to negotiate them in a different way, since this might imply reviewing
all of the treaties presently in force. There remains the Brazilian position to
Article 23 of the OECD Model reserving its right to add matching credit and
tax sparing clauses.
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In regard to matching credits, the issue is now much more complicated. In
fact, when Brazil entered into its treaties in the 1970s, the Brazilian regular
rate at source was 25 per cent. Thus, a limitation to 15 per cent would actually
represent a reduction in government revenues: to this effect, the matching
credit was the tool by which Brazil would obtain benefits from a tax treaty,
and not only reduce its taxes to the exclusive benefit of the taxation in the
state of residence. Therefore, the matching credit allowed that the maximum
taxation of 15 per cent at source provided by tax treaties could be considered a
reduction of Brazilian tax (or a tax incentive) in favour of the investor.

However, Brazil presently does not tax dividends. In such a case, it could be
claimed that there would be no reason for a matching credit provision, since
the treaty does not provide for any reduction of Brazilian tax. For interest and
royalties, similar arguments could be presented by Brazilian partners, since
both items of income are presently taxed on a 15 per cent rate in Brazil and,
since tax treaties already provide for such taxation at source, it could be said
that tax treaties bring no incentive for taxpayers and therefore no matching
credit should be considered.

Notwithstanding the fact that the above arguments seem to be sufficient for
enforcing the pressure on Brazil to no longer require a matching credit, tax
sparing must not be condemned by the same arguments.

Accordingly, in the authors’ view, tax sparing should not be considered as
a subsidy granted by the developed country to the developing country, but
rather as a respect the former has to the tax sovereignty of the latter. If two
countries decide upon sharing their tax jurisdictions, each of them may
exercise — or not — its taxing power; the mere fact that the source country
decides not to tax an item of income which has been reserved to its
jurisdiction should not be enough for its partner to tax the same item of
income. The power to tax includes the power not to tax. If the source
country grants a tax incentive, the residence country should respect such a
decision — up to the limit of the jurisdiction of the former — thus not
extending its own taxing power to the circumstance exempted by the source
country.

5.7 Non-discrimination: Article 24

As regards non-discrimination, the earliest of Brazil’s tax treaties (those with
Austria, France, Japan, Spain and Sweden) adopted the provisions of Article
24 of the 1963 OECD Draft Convention, with the exclusion of Article 24(3),
which extends the equality of treatment with nationals of a contracting state
to stateless persons who are residents of one of the contracting states (as a
matter of fact, none of the Brazilian tax treaties includes this provision).
Brazil’s subsequent treaties, even those concluded under the 1977 OECD
Model, did not adopt the second sentence added to Article 24(1), which
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applies the provision to persons who are not residents of one or both of
the contracting states (only its treaties with Israel, Mexico and Ukraine, all
signed recently, adopt such a provision in spite of the Brazilian position on
Article 24(1)). They also did not include in the non-discrimination article the
definition of ‘national’ (Article 24(2) of the 1977 OECD Model), nor did they
adopt Article 24(5) (this provision, related to the conditions of deductibility
of royalties, interest and dividends to non-residents, would only be adopted in
treaties signed from the end of the 1980s onwards, starting with that with
South Korea).

Brazil’s treaties also do not contain the provision of Article 24(7) (now
para. 6) of the OECD Model: the non-discrimination provisions are limited to
taxes which are subject to the convention. Actually, reflecting the Brazilian
position on Article 24(6), restricting the scope of the article to taxes covered
by the convention, besides those treaties that followed the 1963 OECD Draft
Convention in its Article 24, only the treaties with Denmark, Luxembourg
and Portugal apply the non-discrimination rules to taxes of every kind and
description, and, in the treaty with Mexico, to federal taxes of any kind.

The latest tax treaties Brazil has signed (those with Israel, Mexico, Peru and
South Africa, all concluded after 2001) adopt the expression ‘in particular
with respect to residence’ in Article 24(1), as provided by an amendment in
1992 to the OECD Model.

5.8 Mutual agreement, exchange of information and mutual
assistance in the collection of taxes

5.8.1 Mutual agreement procedure: Article 25

Concerning the mutual agreement procedure (MAP) (Article 25 of the OECD
Model), Brazilian tax treaties generally adopt the provisions of the 1963
OECD Draft Convention, with the exclusion of the second sentence of Article
25(3) (which provides for consultation between the contracting states’
authorities for the elimination of double taxation in cases not provided for
in the convention) and of the second sentence of Article 25(4) (which
addresses the oral exchange of opinions through a commission of representa-
tives). This is the case for the treaties Brazil has signed with the Czech
Republic, Hungary, Israel, Italy, Norway, Peru, the Philippines and South
Africa. However, some treaties (those with Austria, France, Denmark, Luxem-
bourg, Spain and Sweden, all of them signed before 1979) adopt the provi-
sions of Article 25 of the 1963 OECD Draft Convention entirely.

A few Brazilian treaties provide in Article 25(1) a time limit for the
presentation of the case, as did the 1977 OECD Model. The treaties with
Argentina, Belgium, Ecuador and Portugal provide a two-year limit, while the
treaties with Finland and China provide the Model’s three-year limit, and the
treaties with the Netherlands and India provide a five-year limit.
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In spite of the Brazilian position on the second sentence of Article 25(2) of
the OECD Model, as it considers that the implementation of reliefs and
refunds following a mutual agreement ought to remain linked to time limits
prescribed by its domestic laws, such a provision can be found in the treaties
with Portugal and India.

None of the treaties adopt the provisions related to arbitration, added into
Article 25(5) of the OECD Model, nor do they adopt the last two sentences of
Article 25(4) of the UN Model, which proposes the development of method-
ologies to implement the MAP.

5.8.2  Exchange of information: Article 26

Concerning the article in respect of exchange of information (Article 26 of
the Models), until 1977, Brazilian tax treaties adopted the provisions of
Article 26 of the 1963 OECD Draft Convention. Nevertheless, the treaty
with Japan does not mention the ‘domestic laws of the contracting state’ in
Article 26(1) and also adds a paragraph regarding the exchange of infor-
mation for the prevention of fiscal evasion in the contracting states. The
treaties with Denmark and Sweden also make reference to ‘courts’ besides
‘persons and authorities’ in Article 26(1), which would only be done in the
1977 OECD Model.

After 1977, notwithstanding the fact that some Brazilian treaties (those
with Canada and Luxembourg) still adopted Article 26 of the 1963 OECD
Draft Convention entirely, Brazil’s tax treaties (such as those with Italy,
Norway and the Philippines) continued to adopt the provisions of the 1963
OECD Draft Convention with the exclusion of the reference to domestic laws
of the contracting states in para. 1 and the addition in the same paragraph of
authorities concerned with ‘the prosecution of offences or the determination
of appeals in relation thereto’ (those with the Czech Republic, Hungary, Korea
and the Netherlands also mentioned ‘courts’).

Brazil’s treaties with China and Finland adopted the provisions of Article 26 of
the 1977 OECD Model (its treaty with China added a reference in para. 1 to
prevention of tax evasion). However, its treaty with Israel also adopted the
provisions of Article 26 of the 1977 OECD Model, without mentioning the
possibility of disclosing the information in public court proceedings or in judicial
decisions. Its treaties with Portugal and Ukraine are the only ones which adopt
the wording of the UN Model regarding the exchange of information.

In Brazil’s treaty with Mexico, the exchange of information is applicable to
federal taxes of any class or denomination. In its treaties signed with Peru and
South Africa, it is applicable to taxes of any kind and description, as is
currently provided by the OECD Model. In these three treaties, the exchange
of information is — besides Article 1 — also not limited by Article 2, as is also
currently provided by the OECD Model.
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Brazil’s treaties with Chile and Peru add a provision by which where the
information is requested by a contracting state pursuant to the article, the
other contracting state shall obtain the information requested in the same way
as if it was its own taxation, regardless of the fact that the other state may not
need such information at that moment, which is close to what it states in
Article 26(4) of the OECD Model. These two treaties also add a paragraph in
respect of information owned by the financial institutions, legal representa-
tives or persons that act as representatives, agents or trustees, in a similar
fashion to the current Article 26(5) of the OECD Model.

5.8.3 Assistance in the collection of taxes: Article 27

The provision regarding assistance in the collection of taxes, introduced into
the OECD Model in 2003, was not adopted by the tax treaties signed by Brazil,
probably due to the practical difficulties that may arise in its application, as
well as to potential constitutional issues concerning the possibility of the
Brazilian state to collect a foreign tax credit.
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