EDITORIAL

I A woRD oN VOGEL’S FAREWELL TO
TREATY OVERRIDE

Almost twenty years ago, Klaus Vogel wrote an influen-
tial article on the growing problem of treaty override.'
On the one hand, despite acknowledging the prevalence
of the opposite opinion among German scholarship, he
expressed ‘no doubt’ that he would receive general sup-
port for his position ‘in favour of giving precedence to
international treaties under German constitutional law’.
He also hoped that this conviction would be shared in
other continental European countries.” On the other
hand, he did not expect that the same outcome would
be achieved in the United States or in ‘countries which
follow the United Kingdom’s system’.> Even in such
cases, however, he considered that those countries
would become ‘more reluctant to override treaties’ if
they realized the extent to which this would be ‘disap-
proved by constitutional law in other parts of the
world”.*

These statements may be viewed as a mere forecast and,
with the benefit of hindsight, it can be claimed that his
prognostics were overly optimistic. After all, Europe has
never bidden farewell to treaty override, and his convic-
tion has not become generally accepted. In the German
system, the Constitutional Court has repeatedly stated
that tax treaty overrides are lawful and constitutional.’
Globally, while some jurisdictions firmly observe the pact
sunt servanda principle, other states have systematically
enacted legislation in breach of their obligations under
international law.°

The Twilight of Bilateralism

Nonetheless, the piece is far from a futurology exercise
and is better interpreted as a doctrinal reaction to devel-
opments that were in course. Now, it is clear that the
relationship between double tax conventions (DTCs) and
domestic legislations had reached a decisive moment when
the article came out. At that point, however, the trend
towards the declining importance of DTCs had only
begun to take shape. Vogel's contribution presents a
powerful constitutional tool based on the rule of law and
the Vienna Convention on the Law of Treaties (VCLT)
that could be easily reproduced under the constitutional
systems of most jurisdictions. Despite its optimistic tone,
the fear of the declining respect for DTCs is the back-
ground of the contribution.

2 A worb oN THE OECD’s WELCOME TO
A ‘NEW PURPOSE’ FOR TAX TREATIES

In fact, the most serious problem was that treaty overrides
stopped being called by their correct names. In 2003, the
Organization for Economic Co-operation and Development
(OECD) Commentaries abruptly extended the purpose of tax
treaties, and the OECD’s initial opposition to treaty over-
rides transformed into acceptance of the measure in situa-
tions of tax avoidance and improper use of tax treaties. The
Commentaries to the 1963 OECD Model Tax Convention
(OECD MC) do not mention tax avoidance but only affirm
that ‘the Fiscal Committee wishes to see how far it would be
necessary to provide bilateral or multilateral solutions’ to the
‘improper use’ of tax treaties.” The 1977 OECD MC was the
first to include paragraphs dealing with tax avoidance in its
Commentaries.” When addressing the purpose of tax
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treaties, the Commentaries to the 1977 OECD MC assert
that tax treaties should not ‘help tax avoidance’.” This
wording was maintained until 2003'® when preventing tax
avoidance became one of the purposes of tax treaties accord-
ing to the 2003 Commentaries.'" To address the new pur-
pose of tax treaties, the OECD became more lenient with tax
treaty overrides in situations when tax avoidance schemes
were detected.

What changed in the OECD approach was not the
concern with the ends but the leniency with the means.
The apprehension with tax avoidance was not new since
treaty shopping, for instance, had long been considered as
a ‘serious problem’ that could not ‘plausibly be denied by

The 1986 OECD reports entitled ‘Double
13

anyone’."?
Taxation Conventions and the Use of Base Companies
and ‘Double the Use of
Conduit Cornpanies‘l/l had already presented tax avoid-

Taxation Conventions and

ance as a problem to be addressed. Nevertheless, according
to these reports, countermeasures should be designed in
accordance with the principles of international taxation
and the ‘spirit’ of tax treaties."’ Additionally, they should
consider the ‘undesirable consequences that such measures
might have for other countries’ since their application
should be consistent with their obligations arising from
tax treaties.'® Likewise, the 1989 OECD report on “Tax
Treaty Override’'” called for action in order to ‘avoid
enacting legislation which is intended to have effects in
clear contradiction to international treaty obligations’.'®
Despite acknowledging the arguments to support a tax
treaty override in cases of tax treaty abuse, the OECD
Committee on Fiscal Affairs remained ‘strongly opposed
to overriding legislation’ in the 1989 report."”

Stated differently, until the 2003 Commentaries, the
OECD discussed and supported the inclusion of specific

clauses in DTCs in order to account for the problems of
tax avoidance and improper use of tax treaties. This
approach was consistent with a liberal tradition towards
treaty interpretation, privileging the wording of the pro-
visions and the context in which they were negotiated
(pacta sunt servanda). The reference to the purpose of pre-
venting tax avoidance afforded opportunities for an elusive
‘purposive’ interpretation of DTCs, allowing treaty provi-
sions to be tweaked in light of their new objective. This
apparently slight change had many consequences that
affected, for instance, the OECD’s position on the com-
patibility of tax treaties with general anti-avoidance rules
(GAARs) and with controlled foreign company (CFC)
rules. As a consequence of the purposive approach, the
OECD argued in both cases for the compatibility of the
domestic anti-avoidance rules without acknowledging the
existence of a treaty override.

In relation to the compatibility between tax treaties
and domestic GAARs, the transition between the
approaches is Under the 1977 OECD
Commentaries, the importance of negotiating anti-avoid-

very clear.

ance provisions is stressed. Additionally, it is suggested
that contracting states ‘agree that the application of the
provisions of domestic laws against tax avoidance should
not be affected by the Convention’ if this is their
In 1992, the OECD Commentaries also
inserted many alternative provisions to be adopted by

: . 20
mtention.

states that wished to address different strategies of tax
planning.”'

According to the 2003 OECD Commentaries, the appli-
cation of domestic anti-abuse provisions would not be in
conflict with DTC provisions as the former would only
determine ‘which facts give rise to a tax liability’.”>*

Since these rules would only provide a recharacterization
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of the income or a requalification of the taxpayer that
receives the income, the provisions of the tax treaty
would be applied following these modifications.* With
this approach, the OECD managed to abruptly change its
position with regard to the relationship between domestic
GAARs and DTCs without having to acknowledge the
existence of an override in such an interaction. The dog-
matic problems of this approach have already been pre-
viously presented at length in legal scholarship.>’

A similar pattern is observed in relation to CFC rules.
Under the 1977 OECD Commentaries, the general para-
graph suggesting the inclusion of a specific provision
addressing the application of domestic anti-avoidance leg-
islation should apply also to CFC rules.?® Contracting
states were expected to specifically agree on a provision
addressing the possibility of the application if it was their
intention to allow it. In fact, this was the approach of
some of the first adopters of CFC rules. The US Subpart F
provisions were covered by the saving clause,”’ and
Canada insisted on the inclusion of a specific provision
in all of its tax treaties after enacting CFC rules in 1972.%
In 1986, the OECD report on base companies presented
the arguments in favour and against the compatibility
between CFC rules and tax treaties, also reporting the
position of the OECD countries.”” The 1992 OECD
Commentaries transcribed the report without providing
guidance or stating a clear position on the issue. The 1998
Harmful Tax Competition Report recommended that the
OECD Commentaries take a position on the matter to
clarify whether domestic anti-avoidance rules would con-
tradict or be compatible with tax treaties adhering to the
OECD Model.”

In 2003, the OECD Commentaries were amended in
favour of the application CFCs rules even if no specific
clause is included in the relevant DTC. Accordingly, CFC
rules would only attribute income to the respective resi-
dent of the country imposing such rules which would not

violate Article 7 or 10 of the OECD MC.”" Like in the
case of GAARs, the dogmatic problems of this approach
have already been discussed at length.>”> Among other
problems, this approach sets aside that profits of con-
trolled companies are treated separately under Article 5
(7). Despite not generally dealing with income attribu-
tion, tax treaties follow the separate entity approach. The
domestic choice on this matter is irrelevant since alloca-
tive rules shall be interpreted and applied independently
as they are formulated ‘separately from domestic tax law’
with an ‘independent origin and legal foundation’.””

The new version of the Commentaries has influenced
courts around the world. One may quote, for instance,
the A Oy; Abp case’® and the Gyo-Hi case.”” In the
former, the Finnish Korkein Hallinto-Oikens considered
the need to address tax avoidance under the Finland-
Belgium tax treaty even though no provision was
included therein by the parties to support this interpre-
tation in light of Article 7. In the latter case, the
Japanese Saik0-Saibansho adopted the reasoning that
Article 7 would not be able to preclude the application
of CFC rules based on what is known as ‘transparency’ or
‘look through approach’ disregarding the legal personal-
ity of the company abroad and thus attributing the
foreign profits to the parent itself.*°

3 THE NEW PATCHWORK OF LEGAL

NARRATIVES

The 2003 Commentaries were only a prologue to what
would later come. The abandonment of the liberal
approach inaugurated a trend towards the progressive
relativization of the actual wording of DTCs and the
context in which they were signed, correspondingly
enthroning multiple indistinct versions of ‘purposes’
behind them. The use of DTCs as an instrument of
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many jurisdictions’’ became less important as it was often
disregarded as a relevant purpose for legal interpretation.’®
In the following years, many general clauses were
developed,” and the semantic limits of long-standing
DTC model provisions were further tested.*” The practical
impact of such developments was to increase the power of
tax administrations by either allowing them to apply
domestic provisions that override DTC provisions or pro-
viding them with very broad and ambiguous powers under
DTC provisions for which the content is very difficult to
comprehend. In some cases, this new trend can even mean
that double taxation is not avoided at all*' thereby dimin-
ishing the effectiveness of DTCs.

The Base Erosion and Profit Shifting (BEPS) Project
has demonstrated that this approach had its limitations,
and international tax law is currently at a crossroads. On
the one hand, the patchwork of bilateral tax treaties is
deemed as insufficient. The gaps left open by them were
being exploited by Multinational Enterprises (MNEs) that
would not be paying their ‘fair share’ as a consequence of
the international mobility of their assets and activities. On
the other hand, considering the bilateral nature of DTCs,
purposive interpretation is also of little help in this con-
text. After all, the patchwork of DTCs also translates into
a patchwork of purposes that is of no use for constructing
a globally consistent system. Only the reference to a
common set of rules, objectives, and goals would be able
to fulfil such gaps. However, this solution raises a funda-
mental theoretical question. If not the bilateral DTCs,
what is the source of this underlying purpose that would
assist in filling the gaps being exploited by taxpayers?
What is the system that will protect against the ‘abuse’ by
MNEs?

In attempting to resolve this problem, international tax
scholarship and international organizations began to
increasingly engage in the development of discourses on
the existence of a global approach to international taxa-
tion. Expressions such as ‘international tax regime’, ‘single

tax principle’, and ‘value creation’ began to emerge as
tentative theoretical foundations of a consistent system.42

The problems of these systematic aspirations are manifold.
There is no international consensus with regard to the content
of such an international tax regime, and the need to revisit the
allocation of taxing rights is prominent. The consensus from
the 1920s is largely deemed as outdated as it is unable to offer
fair treacment for the current and future dynamics of eco-
nomic relationships and also as a consequence of the digita-
lization of the economy. At the same time, there are no
institutions with the legal authority to enact and enforce
the rules of this system. There is no global parliament with
the authority to enact rules on the ‘international tax regime’
and no global court with the authority to interpret them. As a
consequence, the promotion of this system can only be
achieved through diplomacy and the amendment of domestic
regimes. As a diplomatic effort, building international con-
sistency is a game of winners and losers, and the narratives
often take the shape of the projection of domestic policies and
goals onto the global scenario. The international regime is
not the most fair or the most efficient but rather the system
that promotes the welfare and the agenda of one dominant
nation or group of nations. It is not a surprise that the
legitimacy of such efforts are being questiorled.43

The idiosyncrasies of the attempt to develop a consistent
international tax regime becomes very clear when the works
performed under BEPS 2.0 are considered. With regard to
Pillar Two for which the interests of developed countries
are stronger, no efforts are spared in the construction of
extremely complex mechanisms to ensure a minimum base
to tax competition. Rules that allow one state to tax income
derived by residents in another contracting state were
developed and, surprisingly, no conflict with the existing
DTC framework is foreseen.** With regard to Pillar One
that could be expected to benefit developing countries, the
developments are slow and subject to intense opposition
and controversies. The new rules are expected to demand
major amendments to provisions of the DTCs currently in
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force in order to be effective — if the project ever proceeds
forward. One thing they have in common is that they
hardly resemble the mantra of ‘value creation’ that is so
often repeated in the context of BEPS 1.0.

While there is no crystallization of anything similar to
an international system, legal interpretation is influenced
by considerations that are merely political at their core.
The patchwork of bilateral DTCs now overlaps with that
of legal narratives on the nature and content of the envi-
sioned international tax regime. While it previously
accepted that the chain of bilateral DTCs would be
exploited by taxpayers,/IS such a framework does not
seem to suffice in some environments. At the same time,
we are very far from anything similar to a consistent
international tax regime. At best, the regime is now at
‘an intermediate stagf:’46 of development in which the
actors are in constant change, and a stable outcome to
the allocation rules has not been reached as there are no
solid principles guiding the current design of rules. In any
case, this is an environment of extreme uncertainty.

Intertax

The prospective candidates for a dominating legal
narrative are not promising. BEPS 2.0 shows that
value creation is already being abandoned less than a
decade after debuting in international tax debates with
the aspirations of a legal principle. The single tax
principle is completely unable to offer the basis of a
consistent international regime — and each and every
author seems to have a different meaning in mind when
enunciating i."” In this context, it is still too early to
dismiss bilateralism. Despite the setbacks from the last
decades, these conventions are still the primary source
of international tax law and will remain as such in the
foreseeable future. For this reason, jurisdictions should
cherish their DTC networks, and bidding farewell to
treaty overrides is as important today as it was twenty
years ago."®
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